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Current Topics. 
Mandates. 


W2HAT Is THE proper function of the Permanent Mandates 
Commission of the League? The commission has been 
severely censured for the attitude which is betrayed by its 
recent questionnaire. According to the reply of the 
Foreign Office to the Secretariat of the League, more 
than 230 questions were asked—some of such fundamental 
importance that an adequate reply seemed impossible, 
and some of such trifling importance that an adequate 
reply seemed gratuitous. And it has been suggested 
that the commission has failed to observe an attitude 
which ensures the proper performance of their duties by 
mandatory powers, without interference from without. 
Colour is certainly given to the suggestion by the discussion 
of the “Mandates Committee ” of the Imperial Conference. 
The view was expressed that the function of the Mandates 
Commission was to check grave abuses and not to enforce a 
detailed and inquisitorial control. It does not seem an 
easy task ; a state is bound to resent any detailed examination 
of its misfeasance or non-feasance, and yet such an examination 


by a Commission of the League seems imperative if the | 


mandated territories are to be insured against grave abuses. 


What is Professional Negligence ? 


THE acTION of Battershill v. Mann before Mr. Justice 
Horripge, reported in The Times for 23rd. ult., ended in 
the jury disagreeing and being discharged, a result which 
must have been unsatisfactory to both litigants. The defend- 
ant, a doctor, was sued for professional negligence, and the 
judge laid down that a general practitioner “ was not bound 
to have the attainments of a Harley-Street specialist, nor 
was he bound to have knowledge of recondite discoveries 
unless they had become reasonably known in the profession.” 
The difficulty of the plaintiff in such an action, due to the 
vagueness of the standard of skill required, has already been 
discussed on p. 454, and is further illustrated by the above 
case. An even more interesting question on the same lines may 
be suggested as to the professional skill required from solicitors. 
Would ‘the attainments of a Harley Street specialist ” 
become for the purpose “ the knowledge of case law possessed 
by a Chancery special,” or “of statute law attained by a 
K.C. specialising in local government business ” for instance ? 
Would ‘“‘a recondite discovery ” be something in the year 
beoks—or in yesterday’s Times? The classical pronouncement 
is that of Trypat, C.J., in Godfrey v. Dalton, 1830, 6 Bing. 460, 
at pp. 467-468, in which, after comments on the difficulty 
of defining the exact standard of skill and diligence required 


from a solicitor, he states that he is liable “‘ for the conse- 
quences of ignorance or non-observance of the rules of practice 
—but not for errors in judgment upon points of new occurrence, 
or of nice or doubtful construction, or of such as are usually 
entrusted to men in the higher branch of the profession 
of the law.” Light is also thrown on the matter in Blair 
v. Assets Co., 1896, A.C. 409, where a Writer to the Signet 
had acted on a unanimous decision in the Court of Session, 
held to be wrong by the dictum of one judge in the House 
of Lords, though the appeal was in fact allowed on another 
point. The House held that the Court of Session was right 
in its decision, but, whether so or not, the Writer was neither 
bound to assume that the House of Lords would over-rule 
it (see Hatspury, C., pp. 419-420), nor negligent because 
he had overlooked or disregarded the dictum. How far a 
solicitor is liable for acting on a doubtful construction of the 
new Property Acts even after availing himself of the oppor- 
tunities provided by our “ Points in Practice’ columns may 
perhaps stand over for future consideration ! 


The Whispering Gallery. 

THE Frasco of Messrs. John Lane & Co.’s latest publication 
may indirectly do good in making publishers more careful 
of handling anonymous reminiscences of an offensive nature. 
| More than one such book has appeared within the last year or 

two, and, as it must unfortunately be presumed, garbage 

consisting of a mixture of libels on the dead with derogatory 
and disparaging stories of living celebrities falling just short 
of the law of libel has a ready market. As to libels on the dead, 
the outrageous case of R. v. Ensor, 1877, 3 T.L.R. 366, shews 
| that no prosecution will lie for the grossest possible defamation 
and, although no civil case appears to have been broughy 

in England, the Scottish decision in Broom v. Ritchie, 1904, 

6 F. 942, is quoted in our text-books to shew that neither 

will action be entertained. These cases suggest that our 

legislators might profitably consider the French law, not 
necessarily to adopt it, but as a guide for modifying our 
own. The French law as applied in Quebec may be studied 
in Hust v. Noiseuse, 1892, 2 Quebec Q.B. 521. Offensive 
memoirs as to living celebrities, containing statements either 
not quite actionable in libel, but representing the subject of 
them in a mean or petty light, or statements which would 
be libellous if false, but unfortunately are true, make a some- 
what puzzling problem for the legislator. No kind of censor- 
| ship could, of course, be entertained, and the law of libel is 
held to be adequate. It is suggested, however, that, so far 
as such reminiscences owe their value to matters published 
| by Crown servants as to their service with the Crown —and a 
| considerable proportion of them are of this nature—their 
| contract of service might be invoked to prevent undesirable 
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disclosure which nevertheless hardly falls under the Official 
Secrets Acts. That such restraint may be possible was the 
opinion of Lord Enpon, in respect of the publication of the 
details of the illness of Grorar III, quoted with approval 
by Corrennam, ©., in Prince Albert v. Strange, 1849, 1 Mac. 
and $8, 25 at p.46, and ef. Nortu, J.,in Pollard v. Photographic 
Co., 1888, 40 C.D. 345: “ Where a person obtains information 
in the course of a confidential employment, the law does not 
permit him to make any improper use of it.” And a dismissed 
butler would surely be restrained from stating that either his 
late master or any of his guests was drunk at the dinner-table. 
Perhaps a guest himself might do so with impunity if the fact 
were true, and therefore celebrities may be advised to choose 
their company carefully. 


The Details of Insurance Policies. 

A WAITER, who was under the registered scheme of insurance 
of a certain newspaper, was knocked down by a tramcar on 
the Embankment, and died exactly 30} days after the 
accident. The scheme only provided compensation if death 
supervened within thirty days, so the relatives, who had applied 
for compensation under it, were of course disappointed. 
The newspaper was not liable, and any payment made would 
have been in the nature of a bounty. The obvious moral, 
as the coroner suggested at the inquest, was for insured 
persons to scrutinise the terms of insurance. Yet, even 
when they pay hard cash for insurance alone, without taking 
it as, so to speak, a bye product of their daily newspaper, 
how many people do read their insurance policies ? How 
many people, for example, understand that, if there is any 
dispute between them and the insurance company, they are 
pledged to arbitration instead of being able to take their 
grievance into open court ? The arbitration clause is regarded 
as of immense importance by insurers, and, a few years ago, 
a gentleman who tried to obtain a fire policy without the 
clause found he could not do so. The Industrial Assurance 
Act of 1923 again, provides that certain important provisions 
shall be set out in the policy itself for the benefit of the classes 
who pay collectors weekly premiums, including under s. 24 
valuable rights when the policy has been on foot for five 
years. Yet such policies often lapse without claim through 
sheer ignorance. Perhaps in an ideal state unclaimed policy 
moneys and bank balances would go to the Exchequer in 
relief of taxation, but that is not the law at present. 


Legislation by Rules and Orders. 

WE suprose that it is inevitable, although none the les® 
unfortunate, that legislation by means of statutory rule§ 
and orders is becoming more and more general. In the 
November part of the ‘“ Complete Current Digest ” no fewer 
than thirty columns are devoted to the “ Table of Rules and 
Orders of Court,” published during 1926, and although a 
considerable proportion of these have a very limited applica- 
tion, there still remain a large number which cannot be ignored 
by the practitioner, which, in fact, he must study along with 
the sufficiently bulky volume of statutes annually sent forth 
by the Legislature. But the practitioner has grounds for 
complaint not only as to their quantity, but as to the quality 
of the draftsmanship displayed in many of the rules and 
orders. Considering how Bills have to run the gauntlet of 
criticism from all quarters in Parliament, it is not surprising 
that many of them are conspicuously lacking in clarity of 
expression. WALTER BaGruort once said that if anyone who 
knows what legal documents ought to be, would read first 
a will he has just been making and which has been drawn 
by an expert conveyancer, and then read an Act of Parliament, 
he would certainly say, “ I would have dismissed my attorney 
if he had done my business as the Legislature has done the 


nation’s business.” But the same excuse, if it be an excuse, 


that may be advanced in connection with Acts of Parliament 
scarcely avails in the case of statutory rules and orders, which 
are not exposed to the criticism of members of the House. 





Nevertheless, they too suffer not infrequently from that 
obscurity of expression which we associate with much of our 
legislation. More than once of late this has been commented 
on in the courts, and considering, as we have said, how great 
a part rules and orders now play in the administration of the 
country, it is surely not asking too much, if we are to be 
governed to so large an extent by this form of legislation, 
that greater care should be taken to ensure that it shall be 
so clear that even he who runneth may read and understand. 


Power of County Court Judge to Amend Judgment. 


‘ 


A SOMEWHAT unique point arose in a “ running down ”’ case 
at Wandsworth County Court on Thursday, 18th ult. The 
plaintiff claimed damages against A, the rider of a motor cycle 
which collided with the plaintiff's car, and B, the owner of the 
cycle. A was merely a prospective purchaser and not owner. 
Counsel for the defendants submitted that B was not liable as 
he had no control over A, constructive or actual, at the time of 
the accident. The learned judge upheld this view and non- 
suited the plaintiff as against B. There was a counter-claim 
for the damage to B’s motor cycle. The case against A 
continued, but ultimately the learned judge held that both 
parties had been equally negligent and accordingly gave 
judgment for A on the claim and for the plaintiff on the 
counter-claim. During the hearing of the next case counsel for 
the defendant in the above case returned and made an 
application to the judge to amend his judgment. Both counsel 
and the learned judge had overlooked the fact that, as the 
plaintiff had failed against B and had been held to have been 
negligent, B was entitled to succeed on his counter-claim. 
The learned judge reserved his decision as to whether he had 
power to make the amendment asked for. It would seem that 
he has not and that the defendant B’s only remedy is an 
appeal. The well-known “Slip Order” (O. 28, r. 11) is 
expressly restricted to cases where there is a clerical mistake 
in a judgment or order, or an error arising from an accidental 
slip or omission. This would hardly seem to cover a case 
where the judge omits to give a judgment or make an order in 
terms to which the party is entitled but for which he has 
neglected to ask. Apart from the rule, the court has no 
inherent power to vary its own orders “so as to carry out its 
own meaning and to make its meaning plain.” To come 
within the scope of the order the error or omission must be an 
error in expressing the manifest intention of the court ; the 
court cannot correct a mistake of its own in law or otherwise, 
even though apparent on the face of the order (Bright v. Sellar, 
1904, 1 K.B. 6). 


Workman’s Compensation Appeal : a Practice Point. 

AN IMPORTANT practice point with regard to Workmen’s 
Compensation appeals, which was laid down by the Court of 
Appeal in Aston Coal Company, Ltd. v. Stancil, 70 Sou. J., 
p. 1181, might usefully be noted. In that case the 
employers had applied to the county court judge to diminish 
the amount of compensation payable to an injured workman 
The county court judge, however, refused the application, and 
the employers appealed. The solicitor, being under the 
impression that an appeal could not be entered without 
obtaining and filing a copy of the judge’s notes, delayed 
entering the appeal until he cbtained a copy of the judge’s 
notes from the printers. The printed copy was not received 
until the day after the last day on which the appeal could have 
been entered, and an application for extension of time was 
accordingly made to the Court of Appeal. The Court of 
Appeal, while extending the time, at the same time gave 
certain important directions to be observed in the future with 
regard to appeals. In future appeals must be entered within 
the prescribed time, and it is not necessary to obtain and file a 
copy of the judge’s notes when entering a notice of appeal, 
since this is not a condition precedent to entering an appeal. 
These notes must, of course, be obtained as soon as possible, 
but notice of appeal may be given without them. 
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Some Points of Highway Law. 
Ill. 
By ALEXANDER MACMORRAN, M.A., K.C. 
(Continued from page 1153.) 


Ricuts oF Owner oF Sou or Hiauway. 


Passing now from the question who can dedicate, the next 
point to be considered is the effect of dedication. The owner 
of the soil does not, by dedication, part with his property in 
the soil. All he gives, and all the public take, is a right of 
passage. So long as the owner does not interfere with that 
public right he is entitled to use the soil in any way he thinks 
fit. 

Thus he may make a tunnel under it (see Schweder v. 
Worthing Gas Light & Coke Company, 1912, 1 Ch. 83; 1913, 
1 Ch. 118) although in an urban district this could not be 
done without the consent of the urban district council under 
s. 26 of the Public Health Act, 1875. This decision is of some 
importance, for it was laid down by Eve, J., that the dedica- 
tion as between the owner of the soil on the one hand, and 
the highway authority on the other, involves not merely the 
occupation by the public of the surface, but also the dedication 
of so much of the sub-adjacent soil as is necessary for the 
proper maintenance of the road. The minerals under the 
highway belong to the owner of the soil, and he may lawfully 
work them so long as he does not thereby interfere with the 
public right. There appears to have been some doubt whether 
the vesting clauses, to which reference is made later, affected 
the owner’s property in minerals, but this doubt was removed 
by s. 27 of the Highway Act, 1878, so far as regards highways 
vested in an urban authority. The public take something 
more than a mere right of passage in the case of a highway 
repairable by the inhabitants at large in an urban district, 
for in that case the highway is vested in the urban authority 
by s. 149 of the Public Health Act, 1875. The same observa- 
tion applies in the case of a main road which is vested in the 
county council, by s. 11 of the Local Government Act, 1888. 
But even in these cases it is now established by a long series 
of decisions that the vesting of a highway in an urban authority 
passes to that authority such property,'and such property 
only, as is necessary for the control, protection and maintenance 
of the street as a highway for public use. Of the decisions 
to which I have referred it may be sufficient to cite The Mayor, 
etc., of Tunbridge Wells v. Baird, 1896, A.C. 434. For the 
present, however, these exceptions may be left out of account. 
As already stated, the owner of the soil does not, speaking 
generally, by reason of his dedication of a highway abandon 
any property in the soil, and, on the other hand, the public 
acquire nothing more than a right of passage. Thus it has 
been held that a person who goes on the highway for the 
purpose of trespassing and in pursuit of game upon the 

highway cannot justify his action in proceedings for such 
trespass. That was laid down in Rez v. Pratt, 4 E. & B. 60. 
In a later case, where a man went upon a highway not for 
the purpose of using it as such, but for the purpose of interfering 
with the owner’s enjoyment of his right of shooting, he was 
held to a be trespasser and liable accordingly. That was 
the case of Harrison v. The Duke of Rutland, 1893, 1 Q.B. 142, 
and it was followed in a more recent case where the trespass 
consisted in walking backwards and forwards on a highway 
watching and taking notes of the trials of race-horses on 
the plaintiff's land (see Hickman v. Maisey, 1900, 1 Q.B. 752). 
In that case Coiuins, L.J., summed up the law in these 
words: “ Although in modern times a reasonable extension 
has been given to the use of a highway as such, the authorities 
show that the primary purpose of the dedication must always 
be kept in view. The right of the public to pass and repass 
on a highway is subject to all those reasonable extensions 
which may from time to time be recognised as necessary 
to its exercise in accordance with the enlarged notions of 
people in a country becoming more populous and highly 





civilised, but they must be such as are not inconsistent with 
the maintenance of the paramount idea that the right of the 
public is that of passage.” 

Before passing from the consideration of the property in 
the soil of the highway, it may be useful to indicate the 
person or persons to whom the property in the soil presumably 
belongs. It is presumed that the soil of the highway ad 
medium filum viae belongs to the owner of the land adjoining 
the highway. The presumption is one of fact only, and 
may be rebutted by evidence to the contrary, that even in the 
case of a conveyance the presumption arises and the law 
on the subject was thus stated by Corron L.J., in Micklethwait 
v. Newlay Bridge Company, 33 Ch. D. 133: “ The rule of 
construction is now well settled, that where there is a con- 
veyance of land although it is described by reference to a 
plan, and by colour, and by quantity, if it is said to be bounded 
on one side either by a river or by a public thoroughfare, 
then, on the true construction of the instrument, half the 
bed of the river or half of the road passes, unless there is 
enough in the circumstances or enough in the expressions 
of the instrument to show that that is not the intention of 
the parties.” A striking illustration of this principle is to 
be found in the Commissioners for Land Tax for the City of 
London v. The Central London Railway Company, 1913, A.C. 
364. It was there decided that where the land tax upon 
land adjoining a public highway has been redeemed the 
presumption that the soil of the highway ad medium filum 
belongs to the owner of the adjoining land applies so as to 
extend the exoneration from tax to the middle of the highway. 

EXTINGUISHMENT OF Hicuway. 

Reference has already been made to the maxim “ Once a 
highway, always a highway,” and it has been pointed out 
that the unlawful enclosure of part of the highway cannot 
be legalised by lapse of time. The public right cannot be 
lost by disuse. As an illustration of this principle reference 
may be made to Turner v. Ringwood Highway Board, L.R. 
9 Eq. 418. In that case a public road had been laid down by 
Enclosure Commissioners of a width of 50 feet. Of that width 
only 25 feet in the centre had become a via trita by usage, and 
the ground on each side had become overgrown with furze 
and heath and fir trees. It was held that the right of the 
public was to have the whole width of the road clear from 
trees and similar obstructions. It does not follow, however, 
that a highway cannot be extinguished. Such a result may 
be brought about by the lawful closing of the Highway at both 
ends: see Bailey v. Jamieson, 1 C.P.D. 329. The public right 
is not affected, however, by the mere stopping up of one end 
of it, whereby it is converted into a cul de sac. A highway may 
be extinguished by the destruction of the land over which it 
passes. This is frequently the case where the land is washed 
away by the sea or by a river. In such a case the highway 
physically disappears. This doctrine applies, however, only 
where the road is actually destroyed. If it is merely covered 
by the débris from a land slip the highway is not extinguished. 
This was decided in Reg. v. Greenhow, 1 Q.B.D. 703. The 
procedure for the stopping up and diversion of highways has 
recently been made the subject of enquiry by a Departmenta! 
Committee appointed to enquire into the subject. The 
committee have made a full report, and as that report can be 
obtained from the Stationery Office at small cost it is un- 
necessary here to enter into a consideration of the law on the 
subject. Formerly a highway was stopped by means of the 
common law writ ad quod damnum. This writ was issued out 
of Chancery and addressed to the Sheriff, who was thereupon 
required to hold an inquisition in public for the purpose of 
enquiring whether what was proposed to be done would be 
to the damage or prejudice of the public. A jury was 
impanelled from among persons resident in the district 
contiguous to the highway in question, and if the jury found 
that it would not be to the damage or prejudice of the public, 





the Crown might grant a licence authorising the stopping up 
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and diversion of the highway. This procedure has fallen 
into disuse and for all practical purposes the present law is 
contained in ss. 84-92 of the Highway Act, 1835. The pro- 
cedure prescribed by these sections is of a very complicated 
nature and the report of the committee already referred to sets 
out in great detail the statutory provisions on the subject. 
It is not proposed here to deal with those provisions in detail. 


(T'o be continued.) 





Trade Unions and the Law: their 
History and Present Position. 
I. 

By KE. P. HEWITT. 

(Continued from page 


The Trade Union 
first time a legal status 


LL.D. 


K.f 

1150.) 
Act of 1871 gave to Trade Unions for the 
What their position became after 
the passing of this Act will | but a passage 
from the judgment of Farwe tu, L.J AS.RS., 
1909, 1 Ch., p. 189, is not infrequently referred to as summaris 


e discussed later 


In Osho; vee V 


ing in a general way the position of Trade Unions before the 
Act of Prior to the passing of the Act of 1871, a 
Trade Union as such had no legal status. It was, speaking 
generally, an as of for the purpose 
of improving or maintaining the conditions of their employ 
ment. It combined the obje ts ofa friendly society with those 
of trade guild. In the former capacity it gave relief to its 
membe1 when out of work from Sit kness ol accident or on 
strike, that is dispute and employment benefits, as they have 
and the latter capacity it bargained with 
employers on behalf of all its members, with the influence 
ofa united body, for higher wayes and the like.” 
Prosecutions in such cases as Rex v. Rowlands, referred to above, 
are precluded by s. 2 of the Act of 1871, which provides 
that : 


1871 


sociation wage-earners 


been called, in 


shorter hours 


of a Trade Union are not, by reason 


are in restraint of trade, to be deemed 


The 
merely that they 
to render any member of such Trade Union 


purposes 


unlawful, so as 

liable to criminal prosecution for conspiracy or otherwise.” 
It will be observed that this section deals only with criminal 
liability, and does not affect any civil liability there may be. 
Referring to the meaning of the term ‘ conspiracy,” Lord 
BRAMPTON, in Quinn v. Leathem, 1901, A.C., p. 528, said: 

* The elements, whether of a of an 
actionable the same, though to sustain an 
wction special damage must be proved.” Lord Brampron 
quoted from the judgment of Wities, J., delivering the 
opinion of the judges, in Mulcahy v. Reg., L.R.3 H.L., p. 317: 

A conspiracy Consists not merely in the intention of two or 
more, but in the agreement of two or more to do an unlawful 
act, or to do a lawful act by unlawful means. So long as such 
a design rests in intention it is not indictable. When two 
agree lo carry ut into effect, the very plot is an act in self, and 
the act of each of the parties, promise against promise, actus 
contra actum, capable of being enforced if lawful, punishable 
uf fora criminal object or for the use of criminal means.” 

By s. 4, nothing in the Act is to enable the court to * directly 
enforce ’’ any agreement between members of a Trade Union 
as to the conditions on which they should be employed, or any 
agreement for the payment of a subscription ol penalty, or 
for the application of the funds of a Trade Union to provide 
benefits to members, but the section does not constitute any 
such agreement unlawful. It is important to observe that an 
action to restrain wrongful expulsion from a Trade Union has 
been held not to be an attempt to “ directly enforce’ any 


essential criminal ot 


Cons pirac y are 


| 


agreement to which s. 4 relates ; and accordingly, in a proper 
case, an injunction can be obtained : Osborne v. A.S.RS., 
1911, 1 Ch. 540; Parr v. Lancashire & Cheshire Miners’ 





Federation, l Ch. 366. 


1913, 





Section 6 enables a Trade Union to register, but if any one 
of its purposes 1s illegal the registration is void. It is to be 
observed that registration is not compulsory, but an unregis- 
tered Trade Union has many disadvantages compared with 
one that is registered. Sections 7 to 18 of the Act are confined 
to Trade Unions which register. It is only, for example, 
in regard to registered Trade Unions that the Act provide 
that they are to have power to purchase or take upon lease 
(in the names of trustees) land not exceeding one acre, and 
to sell, mortgage, or let the same (s. 7); and that any real and 
personal estate of the Trade Union is to vest in the trustees 
for the time being for the use and benefit of such Trade Union, 
and upon a change in the trusteeship the estate is to vest in 
the succeeding trustees, without any conveyance or assign- 
ment, except in the case of stocks and securities in the publi 
funds (s. 8). It is material to observe, in considering the 
status of Trade Unions, that the power to acquire land conferred 
by s. 7, is given expressly to the Trade Unions and not to the 
trustees, although the property acquired is to stand in the 
names of the trustees. 
the trustees of a registered Trade Union are 
empowered to bring or defend actions ** touching or concerning 
the property, right, or claim to property of the Trade Union.” 
The true construction of this clause becomes of importance 
having regard to s. 4 (2) of the Trade Disputes Act, 1906, 
which will be referred to later. The definition of the term 
* Trade Union is contained in s. 23 of the Act, but this 
definition has been replaced by one contained in the Act of 
1876, which still holds good. 

Concurrently with the Trade Union Act, 1871, a Criminal 
Law Amendment Act was passed. This Act repealed the 
Molestation of Workmen Act, 1859 (with its qualified picketing 
clause) and contained provisions making liable to imprisonment 
anyone who used violence or intimidation to, or molested a 
workman to induce him to accept work. It defined 
‘ molesting ” including (inter alia) “ watching and 
besetting,”’ and it contained no clause authorising picketing. 
In 1875 this Act (C.L.A. Act, 1871) and the Master and Servant 
Act, 1867, were repealed, and two new statutes—affecting 
directly the manual workers and their employers, and affecting 
indirectly society in general—were passed ; viz., the Employers 
and Workmen's Act, 1875, and the Conspiracy and Protection 
of Property Act, 1875. The former of these new statutes 
enlarged the powers of the county courts, in respect of disputes 
between employers and workmen, and gave similar powers to 
courts of summary jurisdiction. 

The Conspiracy and Protection of Property Act, 1875, 
contains provisions of considerable importance, which still 
remain on the statute book, although their existence seems 
generally to be forgotten. Section 3 provides that an agree- 
ment by two or more persons to do or procure to be done 
any act in contemplation or furtherance of a trade dispute 1s 
not to be indictable as a conspiracy if such act committed by 
one person would not be punishable as a crime. This section 
appears to legalise strikes, so far as the criminal law is 
concerned ; their legality, as regards the civil law, is provided 
for by the Act of 1906. 

Section 4 contains provisions which, in cases where operative, 
might be usefully put in force. It provides (in substance) 
that any person employed by a gas or water authority who, 
wilfully and maliciously, breaks a contract of service, knowing 
that the probable consequence will be to deprive the inhabitants 
wholly or to a great extent of their supply of gas or water, 
shall be liable to fine or imprisonment. This section, it will be 
observed, relates to the supply of gas and water; it might 
with advantage be extended to electric light. Section 5 
imposes similar penalties on a person who breaks a contract 
of service, knowing the probable consequence to be to endanger 
life or cause serious injury to person or property. 

The most important section in this Act is perhaps s. 7, 
which is designed to prevent, in trade disputes, intimidation 
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or molestation in any form, the same being made punishable 
by fine or imprisonment. It classes such acts under five 
headings, which—-apart from actual violence or intimidation 
to a man or his wife or children—include the following : 

‘** Watches or besets the house or other place where such 
other person resides, or works, or carries on business, or 
happens to be, or the approach to such house or place.” 
There is a proviso to this section—(which, although 

repealed, is of importance in considering the picketing clause 
in the Act of 1906)—as follows :— 

“ Attending at or near the house or place where a person 
resides or works or carries on business or happens to be, 01 
the approach to such house or place, in order merely to 
obtain or communicate information, shall not be deemed a 
watching or besetting within the meaning of this section.”’ 
This proviso was construed by the courts as authorising 

picketing, subject to the qualification that the “ attendance ” 
must be merely for the purpose of obtaining or communicating 
information. 

The Trade Union Amendment Act, 1876, contains two 
provisions which may here be mentioned. By s. 9 a person 
under the age of twenty-one but above sixteen may be a 
member of a Trade Union, unless the rules provide to the 
contrary—a provision that seems open to the comment that 
sixteen is a somewhat youthful age for a person to be allowed 
to be a member of a body exercising such an immense power as 
a great Trade Union. Section 16 of this Act contains a 
definition of the term ** Trade Union,” which has been adopted 
in the Act of 1913, and is, so far as material for present 
purposes, as follows : 

“The term ‘trade union’ means any 
whether temporary or permanent, for regulating the relations 
between workmen and masters, or between workmen and 
workmen, or between masters and masters, or for imposing 
restrictive conditions on the conduct of any trade or 
business.” 


combination, 


(To be continued.) 





The Validity of Foreign Divorces 
in English Courts, 


(Continued from p. 1151.) 


So far in this article it has been assumed that the domicil of 
the married pair is the same, namely, the husband’s domicil. 
Now the question arises whether or not a wife can have a 
domicil distinct and separate from that of her husband. 
And if she can, there will remain for consideration another 
difficult problem, namely, whether English law demands for 
the purposes of recognition of a foreign divorce that both 
parties should have been domiciled in the country where such 
divorce was granted or recognised. 

After an exhaustive analysis of the authorities dealing 
with the matter, Lord Merrivace, delivering the judgment of 
the Privy Council in the recent case of Attorney-General for 
Alberta v. Cook, 1926, A.C. 444, concludes (see p. 465, ib.), that 
“ Under British law one of the effects of marriage is to give the 
common domicil—the domicil of the husband. 
Within the jurisdiction thereby arising, and by the marriage 
laws to which the spouses are there subject the claims of 
either of them to a decree of dissolution of marriage ought to 
be determined. In so far as British tribunals are concerned 
it is a requisite of the jurisdiction to dissolve marriage that the 
defendant in the suit shall be domiciled within the jurisdiction.” 

This paragraph then lays it down in unmistakable terms 
that at least for the purpose of granting divorces, husband and 
wife have, under the English common law, one domicil—that 
of the husband. Difficulties occur, however, when we study 
in the light of this proposition the cases of Armytage v. 
Armytage, 1898, P.178 ; Ogden v. Ogden, 1908, P. 46 ; Stathatos 
v. Stathatos, 1913, P. 46; De Montaigu v. De Montaigu, ib., 


spouses a 








154. Words are used by GORELL Barnes, J., in Armytage’s 
Case (at p. 185) which suggest the possibility of separate 
domicils, *‘* The Court,” said the learned judge, “ does not 
now pronounce a decree of dissolution where the parties are 
not domicil d in this « ountry except in favour of a wife deserted 
by her husband or whose husband has so conducted himself 
towards her that she is justified in living apart from him, 
and who, up to the tine when she was deserted, or began so to 
be, was domiciled with her husband in this country, in which 
case, without necessarily resorting to the American doctrine 
that in such circumstances a wif nay acquire a domicil of her 
own in the country of the matrimonial home, it is considered 
that, in order to meet the injustice which might be done by 
compelling a wife to follow her husband from country to 
country, he cannot be allowed to assert, for the purposes of 
the suit, that he has ceased to be domiciled in this country.” 

It is to be obs rved, however, that the proceedings in 
Armytage V. Armytage, supra, Was for a judicial separation 
and the jurisdiction to decree judi« ial se paration depends upon 
residence and not upon domicil. Further, the words cited 
In effect recognise the unity of domicil of husband and wife 
but contain the suggestion that an exception to rule that 
jurisdiction depends upon domicil exists in the circumstances 
described. 

The other three cases, Ogden v. Ogden, &c., are more difficult 
to reconcile with the doctrine of the unity of domicil. They 
decided, in effect, that a woman domiciled in England at the 
time of her marriage with a foreigner after he has 
debarred her from claiming any relief in the courts of his 
foreign domicil by obtaining there a decree of nullity petition 
the court of her own domicil, to which she has reverted, and 
may obtain a decree dissolving her marriage. Words are 
used by the learned judges who decided these three cases, 
which show that they were prepared if necessary, to recognise 
the wife in the circumstances as having a separate domicil. 


may, 


The best way, it is submitted, to deal with these cases, is to 
treat them as falling within a recognised exception to the 
general rule that jurisdiction depends upon domicil. As 
Lord MERRIVALE observes, in Attorney General for Alberta 
v. Cook, 1926, A. C. 444, at p. 454, the judges in them were 
dealing ‘‘ with circumstances of hardship and asserted or 
exercised jurisdiction in divorce on grounds other than that 
of domi-il of the parties.” 

Now, if the English courts refuse generally to acknowledge 
the wife’s separate domicil, it might be argued that a decree of 
divorce made by a foreign court recognising such separate 
domicil would not be valid in England. Of course, if the 
courts of the husband's domicil would acknowledge the validity 


“of a decree made by the court of the wife’s separate domicil, 


But where 
such 


such decree would apparently be valid in England. 
the courts of the husband’s domicil would 
recognition, then it would appear from the last sentence 
quoted above from the judgment of Lord MerrivaLe in 
Attorney-General for Alberta v. Cook, supra, that as long as the 
husband had submitted to the jurisdiction of the court of the 
wife’s domicil there would be recognition of the divorce 
forthcoming in an English court. 


refuse 


In conclusion then the general position of the law as to the 
recognition of foreign divorces in England may, it is conceived, 
be summarised as follows : 

(1) For purposes of English law a foreign divorce will be 
treated as valid in England if such divorce was granted by the 
decree of the court of the domicil of both husband and wife: 
Harvey v. Farnie, 1880,5 P.D.153. See also Shaw v. Alt-Gen., 
1870, L.R. 2 P. & D. 156, and Green v. 1893, P. 89. 
Such recognition may be forthcoming notwithstanding that 
the foreign decree was made on grounds which would be 
insufficient to obtain a decree in England Harve y Vv. Farnie, 
supra ; Bater v. Bater, supra ; provided, however, that the 


(ree i, 


proceedings in which the decree was made do not offend 
Pemberton v,. 


against English ideas of substantial justice : 
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Hughes, 1899, 1 Ch. 781, 790 ; but a decree of divorce granted 
by a foreign court cannot be set aside on the ground of fraud 
by a person who was not a party to the proceedings in which 
such divorce was made: Bater v. Bater, supra. It seems that 
to obtain recognition in Scotland a foreign decree of divorce 
must have been made on grounds compatible with the Scots 
conception of the marriage union ; see per Lord MonTCREIFF 
in Humphrey v. Humphrey's Trustees, 33 8.L.R. 99, at p. 100 ; 
but there does not seem to be any limit of that kind to 
recognition by English courts. 

(2) A decree obtained elsewhere than in the court of the 
domicil of both husband and wife will be given recognition in 
England if the court of the parties’ domicil would acknow- 
ledge its validity : Armytage v. Attorney-General, 1906, P. 135 ; 
and see Clark v. Clark, 1921, 37 T.L.R. 815. 

(3) It seems that where husband and wife are, under a 
foreign system of law, deemed to have separate domicils a 
decree obtained in the country of the domicil of one party will 
be valid in England if the other party submitted to the 
proceedings, ¢.g., by putting an appearance therein. 

(4) It is conceived that recognition will be given in England 
to a divorce obtained by a wife in the court of her separate 
domicil where the circumstances are analogous to those in 
Ogden v. Ogden, supra. 

In cases to which these principles do not apply a divorce 
obtained in a foreign country and therein effectually dissolving 
the marriage union, leaves the parties still husband and wife 
for the purposes of English law. 








A Conveyancer’s Diary. 
By T. BOURCHIER-CHILCOTT, Lincotn’s Inn. 


A difference of opinion appears to exist as to the precise form of 
the conveyance in cases where the land to be 


Conveyance of conveyed is subject to a trust for charitable 
Land subject purposes, andt helegal estate therein is vested 
to Trust in the Official Trustee of Charity Lands, and 
for Charitable it may be of interest to those who are con- 
Purposes. cerned in « harity administration to deal 


with the statutes relating to the matter. 

Since the Ist January, 1926, at which date the Settled 
Land Act, 1925, came into operation, all land vested or to be 
vested in trustees on or for charitable, ecclesiastical, or 
public trusts or purposes, 1s deemed to be “settled land,” 
and the trustees—-without being constituted “ statutory 
owners ’’—have, in reference to the land, all the powers which 
are, by the Act, conferred on a tenant for life or on the trustees 
of a settlement: s. 29 (1) 

In settling any conveyance of land so held, the conveyance 
must state that the land is held on charitable, ecclesiastical, 
or public trusts (as the case may be), and where the purchaser 
has notice that the land is so held, he is bound to see that any 
consents or orders required for authorising the transaction 
have been obtained: s. 29 (1) (4). 

Where the land is vested in the Official Trustee of Charity 
Lands, or in any other persons having no powers of management, 
the powers conferred by the Act are exercisable by the 
managing trustees or committee of management: s. 29 (2), and 
the Law of Property Act, 1925, Ist Sch., Part II, para. (6) (4), 
prevents the vesting in the managing trustees, or com- 
mittee of management, of any legal estate vested in the 
Official Trustee of Charity Lands, but the Act apparently 
does not prevent the vesting of a bare legal estate in the 
managing trustees or committee of the 
charity where it is outstanding in a person or persons having no 
power or powers of management other than the Official Trustee 
of Charity Lands. 

With regard to the execution of conveyances by trustees of 
charities selling under the powers bestowed upon them by 
the Settled Land Act, 1925, section 29 (5) of the Act 
authorises any trustees or the majority of any set of trustees 


management of 








having power to transfer or create any legal estate, to transfer 
or create that estate in the names and on behalf of the persons 
(including the Official Trustee of Charity Lands) in whom 
the legal estate is vested. 

Previously to the Settled Land Act, 1925, coming into force, 
a majority of any set of trustees of a charity could not, in 
cases where the legal estate of the charity land was vested in 
the whole of them, pass the legal estate: In re Ebsworth and 
Tidy’s Contract, 42 C.D. 23 ; except where the land was subject 
to the jurisdiction imposed by the Charitable Trusts Acts, 
1853 to 1925, in which case power of majority of trustees to 
convey was given by s. 12 of the Charitable Trusts Act, 1869, 
which provides that where trustees or persons acting in the 
administration of any charity have power to determine on 
any sale, &c., a majority of those trustees or persons who 
are present at a meeting of their body duly constituted and 
vote on the question, shall have and be deemed to have 
always had full power to execute and do all such assurances, 
acts and things as may be requisite for carrying any such sale, 
&c., into effect, and all such assurances, acts and things shall 
have the same effect as if they were respectively executed and 
done by all the trustees or persons for the time being, and by 
the Official Trustee of Charity Lands. But this section (12) 
applies only where the land to be conveyed is subject to the 
jurisdiction of the Charity Commissioners or Board of Education 
(as the case may be) as the Act of 1869, so far as is consistent 
with the tenor thereof must be construed as one with the 
Charitable Trusts Acts, 1853 to 1860, and under these enact- 
ments the words “ any charity ” must be construed as relating 
only to charities not exempted by s. 62 of the Charitable 
Trusts Act, 1853, and s. 48 of the Charitable Trusts Amendment 
Act, 1855. 

Section 29 (5) of the Settled Land Act, 1925, however, 
applies to all charities, whether subject to the jurisdiction 
imposed by the Charitable Trusts Acts, 1853 to 1925, or 
not, and in those cases where the legal estate of charity land 
has vested in the Official Trustee of Charity lands but the land 
is exempted from the jurisdiction imposed by the Charitable 
Trusts Act, 1853 to 1925—for instance, where the legal estate 
has vested in the Official Trustee of Charity Lands by virtue 
of the operation of s. 6 of the Mortmain and Charitable Uses 
Act, 1891—the trustees or the majority of any set of trustees, 
having power to transfer, can transfer the legal estate in the 
names and on behalf of the persons (including the Official 
Trustee of Charity Lands) in whom the legal estate is vested. 

It is conceived that the Official Trustee of Charity Lands 
should be made a party to the deed of conveyance, and it is 
the practice of the Charity Commissioners to direct the 
concurrence of the Official Trustee of Charity Lands in con- 
veyances in all cases where a purchaser requires him to be 
made a party. : 

From the precedents in the various works on conveyancing 
it will be noticed that the practice, where a legal estate is 
outstanding in the Official Trustee of Charity Lands, is to 
make him a party and making him convey pursuant to the order 
of the Charity Commissioners at the request of the trustee 
(see “ Prideaux’s Precedents,” 21st ed., vol. 1, new 22nd ed., 
vol. 1, p. 706, and “Key & Elphinstones’ Precedents,” 
llth ed., p. 725). 

As regards the effect of s. 29 (5) of the Settled Land 
Act, 1925, the Charity Commissioners, it is said, take the view 
that the Official Trustee of Charity Lands should still be made 
a party to the conveyance, but that the charity trustees should 
execute the deed and convey in the name of and on behalf of the 
Official Trustee of Charity Lands in manner provided by 
s. 12 of the Charitable Trusts Act, 1869. 

In connexion with the matter above dealt with it may 
be noticed that it is now unnecessary that the execution of an 
assurance of land to or for the benefit of any charitable purpose, 
should be executed in accordance with the provisions contained 
in s. 4 of the Mortmain and Charitable Uses Act, 1888, 
respecting attestation and enrolment, provided the assurance, 
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or the separate instrument declaring the trusts, be sent to the 
offices of the Charity Commissioners within six months after 
the execution thereof, or such extended period as the 
Commissioners may allow, for the purpose of being recorded 
in the books of the Commissioners (see Settled Land Act, 
1925, s. 29 (4)). 

It may also be noticed it is only in cases where a 
charitable trust is created by a will coming into operation 
after the 3lst December, 1925, that a separate instrument is 
necessary for giving effect to the settlement (see Settled Land 


Act, 1925, s. 29 (1)). 








Landlord and Tenant Notebook. 


Although the decision of the Divisional Court in Bracey v. 
Pales, The Times, 19th November, 1926, does not lay down any 
new law, reference may nevertheless be usefully made to it, 
inasmuch as three important principles, in connexion with the 
Rent Restrictions Acts, are alluded to therein. The facts in 
that case were shortly as follows: The defendant had been 
for some time in the employ of a firm of builders, and had been 
permitted by them to reside in a house belonging to them. 
Prior to the war the defendant had paid rent for the house, 
but on the enlistment of the defendant he and his family 
c -ased to reside there, and the house was let to anot her person. 
Soon after his return from military service the defendant 
resumed his employment with the same firm of builders, and 
eventually occupied the same house, rent free. The plaintifl 
was the widow of the employer of the defendant, and soon 
after her husband’s death she discontinued the busine: 
The plaintiff now claimed possession of the premises from the 
defendant, who, it would seem, was merely a tenant at will, so 
that his tenancy would have been determined by any notice, 
and the issue of a writ or summons, it seems, would be equiva 
lent to such notice: Wheeler v. Keeble, 1914, Ltd., 1920, 
1 Ch. 57. 

Inasmuch as no rent was payable it is clear that the pro- 
visions of s-s. (7) of s. 12 of the Rent Act, 1920, would apply. 
That sub-section provides that ‘‘ where the rent payable in 
respect of any tenancy of a dwelling-house is less than two- 
thirds of the rateable value thereof, this Act shall not apply 
to that rent or tenancy ... and this Act shall apply in 
respect of such dwelling-house, as if no such tenancy existed 
or ever had existed.” The position therefore in Bracey v. Pales, 
supra, was, that although the premises were such as came 
within the provisions of the Act, there was no existing tenancy 
to which the Acts applied, so that the defendant was not a 
tenant for the purposes of the Act. Accordingly the defendant 
could not claim the benefit of the restrictions imposed by 
s. 4 of the Rent Act, 1923, and his rights in the matter had 
to be determined, according to the ordinary law (cf. also on 
this point, Whelan v. Worth, 1921, 55 Ir. L.T. 111; White v. 
Easthaugh, L.J., 10 C.C.R. 11). Bracey v. Pales is therefore 
a useful case to note as an authority for the proposition that 
where a tenancy is taken out of the provisions of the 
Acts by virtue of s. 12 (7) of the Act of 1920, the landlord’s 
right to possession is to be determined by the ordinary law 
and not according to s. 4 of the 1923 Act. 

The second point to be noted with reference to Bracey v. 
Pales concerns the manner in which the “rent” of the 
premises is to be ascertained. ‘ Rent” for the purposes of 
the Rent Acts means the actual rent payable in money. This 
is well illustrated by Hornsby v. Maynard, 1925, 1 K.B. 514. 
There the landlord had let premises at a yearly rent of £36, 
but by the terms of the agreement the tenant agreed to give 
the landlord in consideration of the rent the use of two rooms 
in the house for her own occupation rent free. The tenant 
argued that the rent of the premises was not £36 per annum, 
but that sum plus the value to his landlord of the licence to 
use the two rooms in question, and he contended that if the 
amount of the rent which he paid was calculated in this way, 


the total thereof was beyond the limits prescribed by the Acts. 
The Divisional Court, however, held that in determining the 
rent, the only matter that could be considered was the actual 
rent payable in money by the tenant, and that consequently 
the value of the licence could not be taken into consideration 
for the purpose of determining whether the rent was excessive 
having regard to the increases permitted by the Acts. Thus 
in his judgment (tb., at p. 524) Shearman, J., said: “ The 
point taken on behalf of the defendant is that the value of 
the right given by the defendant to the plaintiff to use the 
two rooms is ‘rent,’ within the meaning of the Act of 1920, 
and that under s. 1 of that Act the rent of the house has 
thereby been unduly increased above the standard rent. It is 
said that there may be rent or an increase of rent in things 
other than money which are capable of being assessed in 
money. On the true construction of the provisions of the Act 
it seems to me that the term ‘rent’ in s. 1 and the other 
sections in which it occurs means rent payable in money and in 
money alone. It is urged that if this be so, the Act has left 








it open to the parties to agreement of tenancy successfully 
to evade its provisions by arranging that the landlord shall 
have some privilege, the value of which, added to the pecuniary 
rent, will increase the total actual rent beyond the statutory 
limit. It is not for me to criticise the policy of the Act, and 
| do not presume to do 80. I take the Act as I find it. 
So taking it, I think it is restricted to pecuniary rent. 

This general principle, enunciated by Shearman, J., in 
Hornsby v. Maynard, supra, was applied by the Divisional 
Court in Bracey v. Pales, the court in this case being expressly 
of opinion that “rent” for the purposes of s. 12 (7) of the Act 
of 1920, means pecuniary rent, and pecuniary rent alone. 

The last point which Bracey v. Pales suggests concerns the 
determination of the question whether the occupation of 
premises by a servant is occupation as a servant or as @ 
tenant. This point does not appear to have been clearly 
raised, at any rate in the appeal to the Divisional Court. 
The report, however, states that “ The county court judge 
held that the defendant had been allowed to remain as a 
servant, rent free.” If the learned county court judge held 
in fact that the occupation of the defendant was not that of a 
tenant, but of a servant, a consideration of the Rent Acts 
would be entirely irrelevant, since those Acts apply only to 
tenants, and not to cases in which the relationship of landlord 
and tenant does not exist between the owner and the occupier 
of the premises. In order to determine whether the occupa- 
tion is that of a servant or of a tenant, the following tests are 
to be applied : “* Where it is necessary for the due performance 
of his duties that a person should occupy certain premises, 
or where he is required to occupy premises for the more 
satisfactory performance of his duties, although such residence 
is not necessary for that purpose, such person occupies in the 
capacity of servant; but where a person is merely permitted 
to occupy premises, whether as a privilege or by way of 
remuneration or part payment for his services, he occupies as 
a tenant and not as a servant”: Smith on “ Master and 
Servant.” If one applies these tests to Bracey v. Pales it would 
appear the occupation of the defendant was that of a tenant and 
not of a servant, since he was “ allowed ” or permitted to occupy 
the premises. The position of the defendant in Bracey v. Pales 
was very much similar to the position of the caretaker in 
Ecclesiastical Commissioners v. Hilder, 36 T.L.R. 771. The 
occupation of the caretaker in that case was clearly that of a 
servant, as Avory, J., pointed out, but he was alleged by the 
landlord to be a tenant at will, merely for the purpose of 
taking advantage of the benefit of Ord. XIV procedure. 


The attention of the Legal Profession is called to the fact 
that the PHCENIX ASSURANCE COMPANY Ltd., Phoenix 
House, King William Street, London, E.C.4 (transacting 
ALL CLASSES OF INSURANCE BUSINESS) invites 
proposals for Fidelity Guarantee and Cour! lionds, Loans on 
Reversions and Life Interests. Branch Offices at 11, Waterloo 
Place, S.W.1; 187, Fleet Street, E.C.4; 20-22 Lincoln’s Inp 
Fields, W.C.2, and throughout the country. 
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Questions from Annual Subscribers are invited and will be answered by an eminent Conveyancer. 





All questions should be 


addressed to—The Assistant Editor, ‘The Solicitors’ Journal,’’ 94-97, Fetter Lane, E.C.4. The name and address of the Subscriber 
must accompany all communications, which should be typewritten (or written) on one side of the paper only and be in_ triplicate. 
To meet the convenience of Subscribers, in matters requiring urgent attention, answers will be forwarded by post. 








Suares—L.P.A., 1925, lst Scnep., Pr. IV, 
Para. 1—SALE. 

554. Q. A testator died in 1894 having by his will duly 
proved devised certain leasehold houses to his trustees upon 
trust to pay the net rents, that is, after payment of ground 
rent and outgoings (and the like), as to one-third to his widow 
during her widowhood, and as to the remaining two-thirds 
between his five daughters in equal shares, and upon the death 
or re-marriage of the widow the trustees were to sell the said 
premises and divide the proceeds of such sale between his said 
five daughters in equal shares. The widow is still alive and 
has not re-married. One of the said daughters died intestate 
some time ago, but no grant of representation has been 
obtained to her estate ; the other daughters are alive and over 
twenty-one years of age. The executors must clearly be held 
to have assented long ago to the property vesting in themselves 
as trustees. ‘here is no present trust for sale, only a direction 
to sell on the death or re-marriage of the widow. An offer has 
been made for the property and it is desired by all parties to 
sell. We have suggested to the solicitors acting for the 
proposed purchaser that the trustees can make a title as 
tenants for life under s. 25 (b) of the S.L.A., 1925, as the case 
does not appear to come within s. 20 (1) (viii), there being no 
provision under the Act, so far as we can see, which gives a 
number of persons ¢ ntitled to the income of property powers of 
a tenant for life. The purchaser’s solicitors will not aecept 
this, but require that the beneficiaries join, which means 
obtaining a grant in respect of the deceased daughter. Can 
the trustees make title as mentioned, of course, after the 
execution of a vesting deed ? Does the case come within the 
scope of s. 36 of the S.L.A., 1925, and in any case before 
the property can be sold necessitate a conveyance by all the 
beneficiaries (including the personal representatives of the 
deceased daughter) to the trustees as joint tenants upon the 
statutory trusts ¢ 

A. Assuming the testator’s estate was fully administered 
the property was held on 31st December, 1925, both at law and 
in equity, in undivided shares vested in possession, and 
therefore is dealt with by the L.P.A., 1925, 1st Sched., Pt. IV, 
para.1. Since the property was vested in trustees, para. 1 (1) 
applied, and they hold on the statutory trust for sale and can 
give title to a purchaser accordingly. It may be added that 
a purchaser taking a title from equitable owners would have 
difficulty with bis own purchasers under s. 42 (1) (a) of the 
L.P.A., 1925. The trustees will not obtain a legal receipt 
for the deceased daughter's share until someone takes out 
letters of administration to her estate. 


Pre-1926 Mortcacke—No HapenpuM in Mortcace 
SALE UNDER PowerR—LeEcAL Estate. 

555. Y. In October, 1920, A.W.R. mortgaged freehold 
property to E.H., and in February, 1924, A.W.R. gave a 
second mortgage on the same property to H.L.P. The first 
mortgagee’s power of sale arose and the property was put 
up in lots by public auction in 1925. The first mortgage 
contained no habendum, and on the sale of one lot the solicitors 
for the purchaser contended that there was no legal estate in 
the mortgagor, and therefore he could not give a conveyance 
to the purchaser. The difficulty was overcome by the second 
mortgagee joining in the conveyance. The remaining lot 
has now been sold by private treaty, and the purchaser's 
solicitors have raised the same point, and your subseriber is 
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" questioner will refer to Qs. 154, 327, 350 and 509, ante, he 





now acting for the vendor. He has communicated with the 
former vendor's solicitors with a view to their paying the costs 
occasioned by the second mortgagee joining in the conveyance 
as was done in the former case. They, however, contend that 
this clause is unnecessary, and that the first mortgagor was 
formerly and the second mortgagor was on the 31st December, 
1925, trustee of the outstanding legal estate for the first 
mortgagee and could be compelled to convey it. They 
further contend that s. 39 of the L.P.A., 1925, and Pt. II of 
the Ist sched. vested this outstanding legal estate on the 
Ist January, 1926, in E.H., the first mortgagee. Your sub- 
scriber contends that the first mortgagee was not in a position 
to compel the second mortgagee to convey the outstanding 
legal estate for the reason of the omission in the first mortgage 
deed. 

(1) Can the second mortgagee be compelled to join in the 
conveyance, and, if so, by what means ! 

(2) Does the section of the L.P.A., 1925, apply in the way 
suggested by the former solicitors for E.H., the first mortgagee ? 

A. Since there is a reference to the first mortgagee exercising 
his power of sale in this question, it will be here assumed that 
the words “there was no legal estate in the mortgagor ’”’ 
(which would be the normal position) must be read “ there 
was no legal estate in the mortgagee.” Assuming this was 
so on 3lst December, 1925, and that the legal estate was 
vested in the second mortgage, then by virtue of the L.P.A., 
1925, Ist Sched., Pt. VII, paras 2 and 3, it vested on 
Ist January, 1926, in the mortagor, and the second mort- 
gagee took the term of 3,000 years and one day, the first 
mortgagee taking the term of 3,000 years under para. l, 
assuming that he had a conveyance in equity and not a mere 
charge. There is the difficulty, however, that if the second 
mortgagee had priority, by reason of acquiring the legal 
estate or otherwise, the first mortgagee can only convey on 
sale subject to his term, see Ist Sched., Pt. VII, para. 7 and 
s. 88 (1). On the supposition made, therefore, the second 
mortgagee must join in to convey the fee. He is not, of 
course, obliged to do so unless he is to be wholly paid off. It 
is not conceded, however, that the absence of habendum 
necessarily prevents the legal estate passing, see Boddington 
v. Robinson, 1875, I.R.,10 Ex. 270 and cases cited. Whether 
it has done so in this particular case will depend upon the 
exact wording of the first mortgage. 

MORTGAGEE TENANTS IN COMMON BEFORE 1926—ONE 

HAVING PURCHASED THE Equity oF REDEMPTION. 

556. Q. Under a transfer of mortgage dated in 1916 a 
mortgage for £300 on freehold property and the securities for 
the same became vested in P.D.R., M.L.R. and H.K.A. as 
tenants in common in equal shares. In 1920 the equity of 
redemption in the mortgaged property became vested in 
M.L.R. In 1924 M.L.R. paid to H.K.A. £100 in satisfaction 
of her share in the mortgage. No transfer was taken out, but 
H.K.A. gave a receipt for the money and an undertaking to 
execute a reconveyance when called upon. M.L.R. has now 
agreed to pay to P.D.R. the £100 representing his share in the 
mortgage. Who should now give the statutory receipt under 
L.P.A., 1925, s. 115 ? 

A. Problems as to mortgagee tenants in common are 
difficult, because the new Acts contemplate mortgagees being 
joint tenants, which no doubt they almost always are. If the 
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will see that the opinion given in these columns is that the 
L.P.A., 1925, lst Sched., Pts. IV and VII, both operate, the 
former to give mortgagee tenants in common a joint tenancy. 
The difficulty that they then hold on the “ statutory trust ” 
(for sale) is dealt with in the answer to Q. 154. On 3lst 
December the land was held at law by P.D.R., M.L.R. and 
H.K.A. as tenants in common, consequently they hold their 
term under Pt. VII as joint tenants, and are the persons in 
whom the mortgaged property is vested within s. 115 (1). 
On this footing the opinion is here given that the receipt should 
be signed by all three for P.D.R. who should acknowledge 
receipt from them. 

Another view of the situation appears possible under the 
doctrine of merger, which has been held to apply to undivided 
shares in land, leaving other undivided shares unaffected 
(see Bovy’s Case, 1671, 1 Vent. 193, at p. 195, and White v. 
Greenish, 1861, 11 C.B.n.s. 209, at p. 233. If M.L.R.’s 
undivided third in the mortgage merged with the equity in 
1920, and H.K.A.’s in 1924, M.L.R. on 31st December, 1925, 
held two undivided shares free, and one was legally vested in 
P.D.R. subject to M.L.R.’s equity. On this view Pt. 1V., 1 (4), 
applied, and the property is vested in the Public Trustee, 
liable to be divested if M.L.R. appoints himself trustee under 
para. 1 (4) (ili). A purchaser from M.L.R. might require this, 
but, on either view, there should be no real difficulty about the 
title. 

Trust FoR SALE—SoLE TrusteEE—EXecuTor BENEFICI ALLY 
ENTITLED—SALE—MORTGAGE. 

557. QY. A, who died in January, 1924, by his will devised 
and bequeathed all his real and personal estate to his wife 
and his son, B, upon trust to pay the income to the wife for 
life, and after her death to sell and divide the proceeds amongst 
all his children in equal shares. B was testator’s only child. 
The wife died in June, 1925. The estate included two freehold 
properties, one of which B desires to sell and the other he 
desires to mortgage. Ought B to execute an assent to the 
devise to himself as trustee for sale, or will the fact that he 
has, since the wife’s death, received and applied to his own 
use the rents of the properties amount to an assent? In 
either case can the legal and equitable estates be treated as 
united so that B can sell or mortgage as absolute owner, or 
must a new trustee be appointed to join with B in a sale or 
mortgage and give receipts? Please refer to the Act and 
section conferring power on the trustees for sale to mortgage, 
and say if the trustees must be expressed in the mortgage to 
be exercising the power so conferred upon them. 

A. The receipt and application to his own use by B of 
the rents of the properties are presumptive evidence that B has 
elected to take the properties unconverted. Hence it seems 
that B can sell or mortgage as beneficial owner; recitals 
should be included in the conveyance to the effect that the 
executors of A’s will had assented to themselves as trustees 
and that B had elected to take the properties unconverted. 

Of course, title could be made on sale or mortgage by B 
as trustee for sale after appointing another to act with him in 
giving receipts, but this seems unnecessary in the circumstances, 

ADMINISTRATION—VESTING ASSENT. 

558. Q. The owner of freehold land in Kent (gavelkind 
tenure) died intestate upwards of twelve years ago, leaving a 
widow and daughter. Administration was granted tothe widow 
immediately after the death. The estate has long since been 
cleared with the exception of a mortgage affecting part 
of the testator’s property. The daughter desires that her title 
should be put in order. The mother refuses to do anything 
in the matter. The daughter (long since of full age) naturally 
does not desire to take proceedings of any kind. What course 
would you advise ! 

A. Assuming the daughter’s rights are not statute-barred 
and therefore not extinguished, and that no assent to the 
daughter has been made, a written assent by the mother 








vesting the land in the daughter subject to the mother’s dower 
and to the mortgage (if it affects this land) is all that is 


necessary to put the daughter’s title in order. There seems 
no reason in refusing such a simple request. 

But, on the same assimption, another view seems to be 
well founded, namely, that by the operation of L.P.A., 1925, 
Ist Sch., Pt. Il, paras. 3 and 6, the daughter’s title has 
alre dy been put in order. 


OFFICIAL SEARCHES —CERTIFICATE OF SEARCH NOT OBTAINED 
ON FORMER PURCHASE. 

559. Y. 1 am acting for a purchaser of freehold property in 
Journemouth and also for the building society who is 
advancing money on mortgage. There was some urgency to 
complete the matter, and 1 have made the necessary official 
searches against the present vendor and obtained a certificate 
I'he vendor herself only 
completed her own pure hase two weeks ago, and the vendor's 
solicitor was asked to include with the title deeds, to be handed 


that there are no subsisting entries. 


over, the oflicial certificate made on the occasion of his client's 
lied that he did not make 
! 


ywn purchase. ‘The solicitor has re] 
the usual searches and has no official certificate to hand over. 
i‘he question now is, the purchase to my 


own client with matters existing as they are, or ought | to 


} 


should I complete 


insist upon searches being made against the vendor's pre- 
decessor in title and a satisfactory certificate handed over to 
me? The point seems to me to be of considerable importance, 
as I believe it is the growing that official 
certificates form part of the title deeds and should be handed 
Can I insist upon 


practice these 
over on completion of every transaction. 
the vendor, at her own expense, making thi 
must I do it at my client's expense ¢ 

A. It seems that as the law 
It would obviously not be 


search now, or 


now stands the questioner’s 
safe to 


ihe instance 


client has to bear the cost. 
complete without obtaining such a certificate. 
given is clearly a case where the title was not properly 
investigated on behalf of the former purchaser and where in 
consequence a later purchaser has at his own expense to cure a 
defective title. 

VestiInc oF Lecat Estates--Curinc Derective TITLe. 

560. Q. In 1923 A and B purported to convey the 
of land to C. The conveyance contains no habendum and the 
operative part suns ** The vendors as benefici il owners convey 
unto the Purchaser All that &c.’’ without further limitation. 
C now desires to convey the fee simple to D. Can he 
relying on the provisions of L.P.A., 19257 Ist Sched., Ps. EL. 
paras. 3 and 6 (a), and would D have sufficient protection ¢ 
We are acting for D. 

A. In the absence of a decision on the point it cannot be 

serted with certainty that C’s title is put right by the pro- 
visions referred to. ‘The opinion is expressed in “I Wolst. 
and Cherry,” p. 490, that para. 3 would apply in favour of a 
person entitled to rectification of a deed—as C was in this case. 
The opinion here given is that C became, under the above 
provisions, entitled to the legal estate in fee simple. This fact 
should be brought out in the conveyance to D, and a statutory 
declaration obtained showing that C was “ entitled subject ,&c.” 
thus explaining howthe provisions applied. It, however, might 
be simpler in the end to have another deed executed by 
A and B, &c., rectifying the omission of the habendum, and 
the consequent defect in C's title. 

561. Q. By his will dated 1859 A devised all his real estate 
to his executors B (his wife) and C, upon trust that B should 
receive the rents and profits arising therefrom for her life 
and from and after her death C should stand possessed of such 
real estate upon trust to pay the rents and profits to testator’s 
daughter D for her life and from and immediately after her 
decease testator directed C to sell and dispose of the property 
and divide the proceeds equally between and among all his 
(testator’s) children then living, and the issue of any deceased 
child. A died in 1861 and his will was proved in 1862 by 


fee simple 


do 1, 
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B and C. C died many years ago and new trustees were 
appointed, the present trustees being E and F. B died in 
1888 and D died on the 2nd August, 1926, intestate. It is 
now desired to sell the property. As no trust for sale in the 
lifetime of either B or D was given by the will it would appear 
by s. 1 (1) (i) S.L.A., that the property was settled land on 
Ist January, 1926, and became vested in D as tenant for life. 
No assent was executed in her favour. Is it necessary for 
E and F to apply for a grant of administration of D’s estate 
as trustees of the settled land under s. 162 of the Jud.A., 1925, 
and then to assent under s. 36 (1) of the A.E.A., 1925, to the 
devolution of the property to themselves as trustees for sale ? 
Part of the property is subject to a mortgage created by the 
testator. Is it necessary for K and F to take the above steps 
or can they make title in any other way ? 

A. Yes; a grant has to be obtained by E and F, who « learly 
are the S.L.A. trustees (S.L.A., 1925, s. 30 (1) (iv)). Untila 
grant is obtained in respec t of such land the legal estate in it 
remains vested in the probate judge: Ad. of E.A., 1925, 
as. 1 (1), 3 (1) (ii), 9. The assent should be made to them- 


selves as trustees for sale and subject to the mortgage. That 
is the only proper way of making title. 
UNDIVIDED SHARES—SALE By ONE OF SEVERAL 
Co-OWNERS to ANOTHER—TITLE. 
562. Q. Prior to Ist January, 1926, A, B and C were tenants 


in common of freehold property, subject to a mortgage 


affecting the entirety. B now desires to sell her one-third 
share to A, the mortgage remaining. What form should the 
assurance take to make a good title in A and C of the legal 
estate and equitable interests ? 

A. By virtue of the L.P.A., Ist Sched., Pt. 1V, para. 1 (2), 
A, B and C hold the legal estate as trustees for sale, and B’s 
beneficial interest is now equitable only under s. 1 (3). 
Her conveyance to A of this will not be a title deed, and may 
be made in any form which clearly hows the intention. 


A may perhaps be advised to tipulate that B should retire 


from the trust under the T.A., 1925, s. 39, leaving A and C 
only trustees. 
Restrictive Covenants—L.C.A., 1925—Norice 
L.P.A., 1925, s. 198 (1). 


563. Q. We are acting on behalf of vendors in connexion 
with the development of various estates, and in course of 
such development the land is being sold to various purchi 
in small lots. Our clients, the vendors, 
purchaser certain restrictive covenants and also in some cases 
a covenant by each purchaser to observe and perform certain 
further restrictive covenants which 
documents. We may say that in the case of one estate the 
conveyances to the purchasers except all mines and minerals 
under the land conveyed in favour of the vendor. It would 
appear from the L.C.A., 1925, that the charge will be registered 
against the estate owner and not the land, the estate owner for 
this purpose being the purchaser in each case. Presumably 
the various plots of land will change hands from time to time, 
and we are in somewhat of a difliculty to satisfy ourselves as 
to how our clients are to be protec ted so as to be in @ position 
to enforce the stipulations against subsequent purchasers 
inasmuch as there does not appear to be any provision in 
regard to the registration or re-registration of the charge 
against subsequent estate owners, who will be purchasers 
from the purchasers irom the original vendors, and in these 
circumstances therefore and particularly in view of the fact 
that the original charges are registered against the estate 
owner, being the original purchasers and not against the land, 
it seems to us that although ultimate purchasers may search 
against their own vendors that such purchasers would never 
obtain notice ot the restrictive covenants originally registered. 

A. The questioners may be reassured that, for the period 
of thirty years at least, and perhaps indefinitely, every 


impose uj 1 eacno 


are contained in earlier 





covenant will be bound by it. Section 198 (1) of the L.P.A., 
1925, provides that registration gives notice “ to all persons 
and for all purposes connected with the land affected ”"— 
language so strong that a purchaser forty or fifty years hence 
might conceivably be held under it to have notice of an instru- 
ment as to which ss. 44 (1) and 45 (1) would forbid him to make 
enquiry. Thus the possible hardship would appear to fall 
rather on a future purchaser than the original vendor. It 
may be added that registration of local charges under the 
L.C.A., 1925, s. 15, is being carried out by reference to maps : 
see Local Land Uharges Rules, ante, p. 271, rr. 2 (1) and 4 (2), 
and L.P. (Am.) A., 1926, Sched, amending s. 15. Possibly 
therefore s. 10 (2) may hereafter be modified in the same 
direction. 
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Ladies and gentlemen, Mr. Watmough needs 
We all remember quite vividly 
the lectures he gave us at the beginning of this year. Our 
recollection of those lectures has whetted our appetite for 
what he is going to give us now. I should like to tell you 
that Tue Soicrrors’ JouRNAL, on Saturday, will contain a full 
report of this lecture. Without further remarks I will ask 
Mr. Watmough to speak to you. 

Mr. Warmovucu: Mr. Chairman and gentlemen, | was 
rather unwilling to undertake these lectures because there 
had been such a mass of explanations of the Amending Act 
that probably [ thought no one would want any more. Any- 
thing I say you may probably have read either in a text-book 
or in one of the legal newspapers. However, I will do my best 
to explain the alterations which have been made by the 
Amending Act, and also any decisions which have been given 
on the Acts as a whole since the beginning of this year. 

Kleven months having 
into force, although some people may not agree with me, I 
think most people will agree that they are working very 
much than the’ pessimists led us to suppose. We 
were told that conveyancing generally would be reduced to 
chaos. Well, it has not been reduced to chaos, and that is 
largely due to the solicitors who have had to grapple with 
this mass of legislation. 

At the beginning of the year the profession generally 
was confronted with what was practically a new machine 
which, as far as they was on trial. It 
was composed no doubt of parts with none of which they were 
familiar, but as a was a new machine. It was 
impossible, of course, to give it a trial run, or anything of that 
| think it has, with a certain amount 
of creaking of various parts, and with the assistance of the 
Amendment Act, worked fairly well. Moreover, up to the 
present time the profession has worked the machine with very 
little assistance from the courts. As a matter of fact, I believe 
there are only three reported cases on any provision in the Law 
of Property Act. No proceeding has expressly been taken out 
to construe any particular provision in the Act, or in the 
Administration of Estates Act, or in the Trustee Act, or in 
the Land Charges Act. They have been worked by solicitors, 
with some assistance from the Bar, no doubt, without the aid 
of express decisions. There have been thirteen or fourteen 
decisions on the Settled Land Act, mostly on abstruse points 
connected with compound settlements, but, so far as the Law 
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concerned, it has, hitherto, at all events, been necessary to 
obtain little assistance of the courts in construing those Acts. 

I think you will agree that reflects a very great deal of 
credit on the draughtsmen of those Acts. No doubt decisions 
will be necessary in the future. There are points which 
require to be cleared up, and amendments will also be 
necessary. I think that is admitted on all hands. But 
hitherto the thing has worked without express decision, and 
that is due to the people who have worked it, namely, the 
solicitors as a whole, with such assistance as they have 
obtained, principally from Lincoln’s Inn, I suppose. 

Having delivered myself of that exordium, I should like to 
say this: I suppose some people who have suffered a good deal 
under these Acts, having had to find a pathway through the 
intricacies of them, are inclined to say: ‘“‘ Oh, bother the 
things ; we wish we had never seen them.” But in a few 
years’ time I really think it will be generally recognised that 
real simplification has taken place ; and if things go on as they 
are going, and as I say, with the aid of some amendments, 
I think the whole method of transferring land will in fact: be 
found to be, as it was claimed it would be by the framers of 
these statutes, very much simplified. 

There is another thing which I think has revealed itself 
during the past twelve months. These Acts are so framed 
that a great many mistakes do not very much matter. That 
is to say, if a thing does not operate one way, it operates 
another, and there are all sorts of methods provided for 
getting one out of difficulties. I have heard them called 
“fool proof.” That is perhaps not a very complimentary 
expression, but it does to some extent explain the position. 

Now I have said that one Amending Act has already been 
required, and has been passed, and I was particularly asked to 
speak to-night as to that statute. Of course, you have all read 
it, and I think the simplest plan would be to run through 
its provisions in so far as they are of importance. I do not 
propose to go at length into intricate Settled Land Act 
points, or anything of that sort, because they do not arise 
in ordinary practice, and when they do they are generally 
submitted to some specialists for their opinion. I am trying 
to confine myself to simpler points. 

The first section of the Amending Act deals with cases 
which had caused a great deal of difficulty with regard to 
land which had become subject to a settlement by reason of 
the fact that there was some jointure or family charge in 
front of a fee simple estate. It very often happened that 
some of the big estates had sold the settled land subject to 
some jointure or portion which they could not override coupled 
with an indemnity. The effect of the Settled Land Act was 
that the purchaser found that the land in his hands was 
settled land, and therefore he could not deal with it at all 
without the help of trustees being appointed under the Settled 
Land Act, and then he could not touch the money. It was 
felt that that inflicted a hardship on people who had bought 
under those conditions. The first section of the Amending 
Act does not prevent that land being settled land. It still is, 
and can be sold as such. That is to say, a man who owns 
it can still, if he likes, have trustees appointed, and he can 
override the jointure. Of course, he cannot touch the money 
till the trustees let him, because it still remains subject to the 
charge. But none the less, the land does remain settled land, 
and his executors may find themselves in difficulties when he 
comes to die because it is still settled land. It is not taken 
out of the Act. But it is possible now for the owner in fee 

simple subject to those charges to deal with the fee simple of 
the land subject to the charges. That is really all that is 
required. I think it was still necessary to leave it as settled 
land, so that he could, if he liked, override these charges 
and make a good title to the unincumbered fee. 

In the same way, if a legal estate had been created prior 
to 1926 in this way, or if it is afterwards created under s. 16 
of the present Act, subject to fami'y charges, the owner of 
the legal estate can still deal with it as subject to those charges, 








I think I might mention, as there seems to have been to 
some extent some misapprehension, that the section of the 
Settled Land Act which makes land settled land where it 
belongs to A B subject to a charge does not apply where 
the charge or annuity or portion has been created for value. 
An owner in fee can still deal with that land, subject to the 
charge and the land is not settled land. 

Similarly, if the fee simple is subject to a perpetual rent- 
charge, then it is not settled land, because the perpetual 
rent-charge is a legal estate. You can redeem it under the 
provision of the statute, but you are not troubled with the 
Settled Land Act. 

At the same time I certainly advise you, if you possibly can, 
to avoid taking a title where you only get a fee simple subject 
to a jointure. In all these estates it is a perfectly simple 
matter for the owner to sell and override the jointure, and it 
certainly is extremely undesirable for anybody, if he can 
possibly avoid it, to take a title to anything otherwise than to 
the unincumbered fee simple. And you are able to insist on 
it in practically every case. 

The next important alteration is in reference to trusts for 
sale. I think, as we become more familiar with the practice 
under these Acts, the importance of trusts for sale, and the 
importance of discovering when there is a trust for sale, 
increases all the time. Practically in every case you either 
have to take a title under the Settled Land Act or under a 
trust for sale, if you do not get it from a beneficial owner. 
The most practical question which | think solicitors are faced 
with is, how they are to make a title in any particular case. 
It really, as a rule, boils itself down to this: Are they to make 
a title under a trust for sale, or under the Settled Land Act ? 

Now a trust for sale is defined in the Law of Property Act 
as an immediate binding trust, and an amendment has now 
been inserted in the Settled Land Act to the effect that, if 
land is subject to a trust for sale, it is not settled land. In 
that event you are not concerned with any settlement or vesting 
deed, or anything of that sort. Therefore, the question is, 
what is an immediate binding trust for sale? Difficulty has 
been caused by the case of Re Leigh's Estate—I think it is 
reported in the November Law Reports—which was decided 
before the Amending Act, and in which it was held that in 
the definition “ binding’? means * overreaching.” ‘“* Over 
reaching ’’ means, of course, a trust for sale capable of over- 
reaching all the equitable interests, subject to the exceptions 
in s. 2 of the Law of Property Act. If there is an annuity 
charged on the land, and subject to that annuity it is vested 
in private trustees for sale, and they sell, they would not 
override or overreach——which I think is the expression used 
in the Act—-that annuity. Therefore, it was held, previously 
to the Amending Act, in effect, that was a Settled Land Act 
case. The income was payable to A, say, and as it was not 
an immediate overreaching trust it was not a trust for sale 
within the definition of the Act. That was the practical 
effect of the decision. 

Now, by the Amending Act, we are told definitely that if 
there is an immediate binding trust for sale, the land is not 
settled land. Logically, perhaps, the decision in Re Leigh's 
Estate still applies, but when you look at the second section 
of the Law of Property Act, as amended, I think it is reasonably 
clear that ‘trust for sale’ must be taken to mean, 
not an overreaching trust, but an immediate binding trust 
in the sense of a non-revocable trust. 

Let me illustrate it. You get property settled to pay the 
income to A for life, and then on trust to sell. That is nota 
trust for sale within the Act as long as A is alive, because it is 
not immediate. It is a future trust, and therefore you have to 
have a vesting deed, and treat the case as within the Settled 
Land Act. But if you have land settled subject to a jointure 
on trust to sell-——that is certainly an immediate trust, and, 
if it is not revocable, in my view, it is a binding trust, and 
the trustees for sale can proceed to sell subject to that annuity, 
without having regard to the Settled Land Act or without 
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the nec lly lor @ Ves'ing deed. That really amounts to 
saying that under the Amending Act the decision I have 
referred to will not be applied. If you look in iast week’s 
Soticiror’s JourNAL I think you will find an article on the 
matter. I am told there is an article practically to the same 
effect as the view I have expressed, namely, that practitioners 
can now safely disregard the decision referred to and assume 
that for this purpose a trust for sale simply means an immediate 
non-revocable trust for sale. 

In dealing with the matter one will no doubt be met with 
considerable difficulty from purchasers, but I think one may 


safely act on that assumption, because if it is not right there 


is bound to be legislation, which would put the matter right, 

as the Acts are framed on the footing (see especial Law of 

Propert y Act, 2) that the expressio1 ru or sale does 
e .' 


not connote an overreaching tru 
g 

Turning to a further alicration, s. 2 of the Law of Property 

Act has been amended so that every trust for sale can be 


turned into an overreaching trust for sale, that is to say, 
a trust which will enabl e trustees for sale to overreach 
certain equitable interests prior to the trust. That means 


that in the case | have put of land subject to an annuity 
being held on trust for sale, if you proceed to appoint a tru 


corporation, or have the istees approved or appointed by the 
court, then the trustees ¢ 1 overreach that annully. Lhat 1 
to say, they can vest the land in a purchaser in fee simple free 
from any incumbrances of this nature. They overreach the 
equitable interests. Of cour they could not overreach a 
legal mortgage. It is only equitable interests which they can 
overreach. And there are certain equitable inter which 
they cannot overreach, a you will find by looking at s. 2. 


They cannot overreach, for instance, restrictive covenan 
equitable easements, or the equitable interest of a m« 
who is protected by the deposit of the deeds, and certain 
registered char 

I do not know to what extent trust corporation nave been 


appointed for the purpose of enabling these equitable interests 
to be overreached. I do not think this has been done at 
present to any large extent. But the mention of trust cor- 
porations brings me to another amendment of importance. 

As you know, 27 of the Law of Property Act expressly 
provided that purchase ey \ I to be paid to less 
than two trustee [or ule, except 1 the case of ¢ rust cor 
poration. Now “ trust corporation is d ed as meaning 
those corporations which are within the definition contained 
in the Public Trustee rul Section 3 (4) of the Publi 
Trustee Act enabled rules to be made defining certain pee pl 
competent to act as custodian trustees. Those corporation 
are trust corporations within the definition in the new Acts. 
The original rule which defined them has now been altered. 
I think it is r. 30 of the Public Trustee rules which at presen 
defines trust corporations for this purpose in effect. Speaking 


from memory, I think they must be English or Colonial 
corporations, having a capital of £250,0LU0 paid up, and 
£liu,LLU0 paid up in cash, or corporations in ed by 
Special Act or Royal Charter which undertake trust busi: , 
In all cases, of course, they must be corporations habitually 
undertaking trust busin 


Inasmuch as by the original Act a trust corporation wa 
limited by uch a definition as that, it was obvious that in 
many cases you could not sell at all without having an 
additional trustee appointed. For instance, whe here 
was a deed of arrangement with a single trustee he could 
not give a good receipt for the purchase money of property 
of which he disposed of under a trust for sale ; and, in nearly 
all such deeds there is a trust for sale. He could not give 
a good receipt, and possibly a trustee in bankruptcy was in 
the same position. By the Amending Act, s. 3, the defini- 
tion of “trust corporation’’ has been expressly extended 
to bring those people within the definition. A trustee in 
bankruptcy or a single trustee of a deed of arrangement 








is accounted for this purpose as trust corporations. It 
is simply a convenient way of dealing with the matter. A 
trustee of a deed of arrangement is not a corporation at all, 
but he is expressly enabled now to give a receipt for purchase 
money arising under the trust for sale contained in his deed 
as if he were. ‘he same is the case with a trustee in 
bankruptcy. The definition is also extended to certain 
corporations holding property for ecclesiastical and public 
purposes who are approved by the Lord Chancellor. There are 
a good many companies, corporations holding property for 
charitable purposes, and as they are now in effect trustees 
for sale, or trustees selling under Settled Land Act powers, 
it is necessary to extend the definition to cover them. 

I do not know whether any rules have been made yet by 
the Lord Chancellor as to obtaining that permission. It is 
@ thing you very likely may come across in practice any day 
when you are taking a title from one of these charitable 
corporations, but in most cases you will probably have to 
insist on the corporation being placed on the authorised list. 
At all events it is safer to do so before you pay your purchase 
money 

Having reached this point, I think one may run through 
ome of the other sections which have been amended. 

There is an emendation in s. 7 which is rather technical, 
aud which [ will not trouble you with. It extends the 
definition of a fee simple absolute. That is to say, although 
there is a right of re-entry because a rent-charge is in arrear 
it is none the less a fee simple absolute. It really corrects a 
technical slip in the original definition. 

The next section to be altered [ think is s. 26. In the 
original Act, s. 26 provided that where there was a trust for 
ale the trustee should consult the beneficiaries and act as 
the majority wished. Now that was felt to be somewhat too 
wide, and the amendment practically limits the rule (that 
they are bound to consult their beneficiaries) to cases where 
they are trustees for sale holding under a statutory trust ; 
that is to say, where the land is vested in them on trust for 
sale by virtue of these statutes and not under a private trust 
unless the private trust otherwise provides. You get 
occasionally an express direction that trustees are to consult 
their beneficiaries, but as a rule they do not, in private 
trusts at all events, expressly consult. Business would stop 
if they had to. But in the case of a statutory trust they are 
under an obligation to consult their beneficiaries and act as 
the majority wish. That is reasonable, because, as the 
trust for sale has been’imposed by the statute, and it is felt 
that the peopl who are beneficially interested should be 
consulted. 

The next section that is altered is s. 27, which has re-enacted 
with amendments which do not really alter what was conceived 
to be the effect of that section, namely, that there must be 


two trustees to give receipts. The alteration is really due to 
the fact that some doubt was felt as to whether the section 
applied to trustees holding under the statutory trusts, and the 
alteration has been made to do away with any difficulty that 


has been felt on that head. 

Section 28 is, | think, the next. That practically provides 
that where settled land has become subject to a trust forsale, 
as it does when, say, after the death of a life tenant, it becomes 
held in undivided shares, the trustees should have all the 
powers conferred by the settlement on a tenant for life ; there 
may be express powers wider than the statutory powers. It 
is a thing that may occur in practice, but not very frequently, 
because the statutory powers are so wide that they do not, 
as a rule, require to be very much supplemented. 

The next section to be altered is s. 35, and that is altered 
in this way. In the case when property has been held in 
undivided shares and is now vested in trustees for sale—it may 
be the Public Trustee—at all events it must be vested in some 
trustees for sale—in many cases the separate undivided shares 
were subject to a settlement. That is to say, the separate 
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undivided shares were settled land. One share might belong 
outright to A, another undivided share might be settled on A 
for life with remainder over, and therefore, previously to this 
Act, was settled land. It was thought reasonable to provide 
that where that happened, and where the trustees for sale sold 
the land, they should be able to pay over the proper share of 
proceeds to the trustees of the subsidiary settlement, who 
would administer that fund. There was no reason for leaving 
the whole fund in the hands of the trustees once the land 
was sold, and they are now able to pay it over to those people 
who are trustees of a subsidiary settlement. I think that 
applies also to trustees for sale who hold one of the shares on 
trust for sale. I think their share can be paid over to 
such trustees. 

Section 36 provides that the survivor of joint tenants 
beneficially entitled can make a perfectly good title. That 
was put in because, as you know, joint tenants held under the 
Act on trust for sale. Some doubt was felt whether the sur- 
vivor could ever make a title except under the trust for sale. 
In other words, when one of them is dead, the other one might 
have to appoint a new trustee, although as a fact he was 
absolute owner of the whole property. That is cleared 
up, and it is expressly provided that the survivor of two joint 
tenants can himself alone and individually make a title. It 
may be necessary to get a statutory declaration that he is in 
fact beneficially entitled. 

The actual body of the Act has been further amended but 
slightly. I think s. 125 provides that a purchaser is entitled 
to either the original power of attorney or an office copy. 
That has been altered to make it a plain copy, which may be 
turned into an office copy, by going to the Central Office where 
the original power of attorney will now be registered. Three 
amendments relating to mortgages I will mention next week. 

After the body of the Act we come to the schedules, and it 
is really the schedules which one turns up more often almost 
than any part of the Act. One of the alterations is to this 
effect: I am not prepared to remember the precise words, 
but it is an amendment of the second part of the First Schedule, 
which deals with the automatic vesting of legal estates. The 
effect of it is this: A mortgagee, by demise, for instance, has 
had a statute run in his favour so that under the Act, as 
originally drawn, he would have acquired the head term, or 
he might before 1926 have sold the sub-term to A. 

Under the Act, as originally drawn, the head term might 
have vested in the owner of the sub-term. That has been 
altered by the Amending Act to this extent that a person of 
that description can, before he deals with the property, 
disclaim the head term, the object being, of course, that he 
should not be made liable to the lessor under the covenants 
in the original lease. So that if you find yourself in the 
position of having to deal with property which has been 
mortgaged by sub-demise, and you find that against your will 
the head term—or, as some people call it inaccurately, the 
outstanding day—-has been put into you by the Act, you can 
get rid of it by writing under your hand before you deal with 
the property. But that does not apply after a dealing; 
it must be done before. 

That is one amendment. There is another amendment 
dealing with the question of secret trusts, which caused a 
good deal of trouble. I have been expressly asked a question 
with regard to these secret trusts—and it is the only question 
I have been asked for the purpose of these lectures. As you 
know, the Act originally provided that when on the 3lst 
December last, land was vested in A in fact in trust for some- 
one else, although no deed expressed the trust nor any other 
document-—it might be a case where the purchase money had 
been provided by another person : In the latter case the legal 
estate would pass to B, the true owner. It was therefore 
necessary, in the case of every sale by beneficial owners, to 
obtain a statement that there was no trust of this sort, other- 





beneficial owner, you might not have gota legal estate from 
him because it might have been divested out of him by the 
statute. The amendment was passed to meet that difficulty, 
and the amendment provides that if the person who, on the 
face of the deeds, is the beneficial owner produces the deeds, 
he can convey the legal estate to a purchaser —that is to say, 
if he produces the deeds showing the estate in him. The 
result of that really is that there might be two separate 
persons who could make a title, e.g., where A holds in trust 
for B. 

Take a concrete case. Land is « mnveyed to A ab olutely. 
In fact he did not find the money, but we will say that B 
found the money. Under the Act as originally drawn, in 
fact as the Act now stands, the legal estate is really in B. 
On proof of that fact he could make a title. But if A, the 
person who on the face of the deeds is the owner, sells, he 
can by virtue of this amendment pass the legal estate if he 
produces the deeds. 

Now, to my mind, it follows that in those cases where you 
are buying part only of the land comprised in the deeds from 
A it is essential you should have a note of your conveyance 
endorsed on the original conveyance to A. In cases where 
title is made by B, the true owner, the same rule applies. 
Tf you are only buying part of the property and do not get 
the original conveyance, it is better to have a memorandum 
endorsed on that conveyance. 

The question put to me is this: Are solicitors justified in 
making a title, or rather in letting the original grantee make 
a title? Take a concrete case. Again land is conveyed to A, 
who is not the real owner, B having found the money. As 
[ pointed out, the land is really vested in B, but, as the 
original grantee, A can make a good title as beneficial owner 
if the purchaser has no notice of the rights of the others, and 
if A produces the deed. I was asked whether it was proper 
for a solicitor to allow A to make a title without disclosing 
the secret trust. My answer cannot be given in a single word, 
because to some extent it depends on circumstances. If the 
solicitor is acting for the purchaser as well as for the vendor, 
he cannot, because his knowledge would be imputed to the 
purchaser. 

But if you do not act for the purchaser, I see no reason 
whatever why you should not allow A, the original grantee, 
to make title to the property, provided that you see the 
proceeds are applied as directed by the person entitled to 
them. If A, in fact, held in trust for B, Grand D in equal 
shares, the land is not diverted from him, but he holds on the 
statutory trusts. Part IV operates before Part II of the 
Ist Sched. But he holds in trust for sale. 

The fee simple remains in A, and he is to hold it in trust 
for sale. Here, again, if A is allowed to sell by his solicitor, 
if the solicitor knows perfectly well that A is not the sole 
owner, but lets him make the title, he ought to see that the 
money is applied in the way that B and © and D direct. 
Otherwise, you might find yourself attacked for allowing the 
money to be paid to a person who was, in fact, not entitled 


to give a receipt. That is, I think, what it really comes to. 
If you see that the proceeds go the right way and are applied 
as the true owners dire« o. then you can quite safely, if you do 


not act for the purchaser, allow the title to be made without 
disclosing these beneficial interests. And for this reason, the 
purchaser gets a perfectly good title, a title that cannot be 
attacked, a perfectly valid title, and the money goes to the 
right people. If that is done there is nobody who can possibly 
complain. In my view it is quite proper in those circumstances 
to allow a title to be made by the nominee to whom the 
original conveyance was made. But if that is done and all 
the property is not sold, I think in all such cases a memorandum 
should be endorsed on the original conveyance to A. 

I was also asked by the gentleman who put that question 
to me, whether the provision in the fourth part of the first 





Wise, although the vendor on the face of the deeds was 





schedule (which provides that where property is vested in 
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“trustees” in the plural for people entitled in undivided 
shares it is held by those trustees in trust for sale) applied 
where the land is vested in a single trustee. It does so apply, 
because in all statutes the contrary appears, the plural 
includes the singular, and vice versa. That is the Interpretation 
Act, 1889, I think. s you find some express 
provision to the contrary, the plural in a statute always 
includes the singular as in the case of other instruments. 

I think that answers the question that was put to me with 
regard to secret trust [ propose to say something next week 
about the difficulties connected with Part IV 
undivided shares, and so I will not expatiate on them at any 
great length now. 

Several other provi ions of Part IV have been varie d by the 
Amending Act. been created 
to the rule laid down 
held by or in trust for per 
divided shares the | 


some one of the various person 


, unless 


So that, unle 


relating to 


an exception ha 
Act t where property 1 


In one ¢ 


ast 


by the tha 
ns entitled in possession In un- 
January I! in 


pee ified by that part of the 


on immediately vests 


schedule in trust for sale. The excep ion created by the 
amendment is where there are tenants in common for lives, 
and the life of the survivor; they become joint tenants for 
life for the purposes « f the Setiled Land Act, and a settlement 
exists within the meaning of that Act. 

That applies in cases only where the land devolves as an 
entirety on the death of those individual It is not at all 
uncommon. You may come across it in practice any day, 
where property is given on trust to pay the income to A and B 


in equal shares for their lives,and to the survivor for her life 
and then in trust forsale. That isa case within that alteration, 
and is now a case within the Settled Land Act. 

There is another alteration of that part of the schedule 
which provides that where you appoint new trustees in place of 
the Public Trustee, where the land is vested in him 
under the fourth clause of s. 1 of Pt. IV the property vests in 
the trustees so appointed without any actual vesting declara- 
tion or conveyance. The reason of putting that in was to 
prevent stewards from clain ing in the case of enfranchised 
uch an appointment of trustees, because if the 


In Case 


land fees on 
enfranchised land had vested by virtue of the appointment of 
trustees they would have been entitled to fees. But as it now 
vests by virtue of the statute they are not, and it seems only 
reasonable that in that particular instance they should not be 
entitled to fees. It simplifies the appointment too, because 
you need never mention vesting, or put in a vesting declaration 
or anything of that sort. It happens automatically. It was 
originally thought it might save an extra 10s. stamp duty, but 
I believe the Revenue do not claim an additional stamp in any 
appointment of new trustees in which a vesting declaration 
is implied by the statute, or which says that the statutory 
vesting provision shall apply. I am told they only claim 1s. 

On the next occasion I should like to run through the one 
There 


Settl d 


or two cases that have been decided under the Acts. 
are very few of them, and all, with three exceptions, 
Land Act cases, which I do not therefore propose to deal with 
atany length. If anybody can suggest any particular subject 
which he would like dealt with on the next occasion, or u 
anybody asks any question I shall be only too pleased to 
deal with it. Unless I get any suggestions I should propose 
next time to deal with the case of undivided shares, and, 
as | say, with the actual decisions which have been given under 
the Acts, and with cases arising under the administration of 
estates generally, whether a man dies testate or intestate, 
or whether he has settled land or whether he has not. That 
seems to me the most practical question to deal with. I do 
not propose to say much more about the Amending Act, 
except as to mortgages and priority notices. Apart from that 
I propose as far as possible to deal with practical que tions 
relating to the administratior “f estates which must occur to 
everyone in practice. (Appla._e.) 

we have come to 
Personally the 


The CuarrMan: Ladies and gentlemen, 
the end of Mr. Watmough’s lecture to-night, 








more I see and hear of this legislation the more grateful I am 
that I do not have to attend to the conveyancing side of the 
business in my firm’s office. But you who are conveyancers 
will, I think, agree with Mr. Watmough that the Acts are 
working with very little trouble and friction. 

As I told you at the beginning, Tue Soxicrrors’ JouRNat, 
on Saturday next, will publish a full report of this lecture, 
and [I am sure the more you study it, the more eager you will 
be to hear the lecture next week, which will take place in 
this same Hall on Wednesday next, 8th December, at 6 o’clock. 

or this present instalment, Mr. Watmough, we tender you 
our hearty thanks. (Applause.) 


(Transcript of the Shorthand Notes of Tuk SoLicitors’ Law STATIONERY SOCIETY, 
Limited, 104-7, Fetter Lane, E.C.4. 





Correspondence. 

Large Landowners and The Companies Acts. 

Sir,—We are much obliged to you for the reply to the letter 
that we addressed to you and which appears in to-day’s issue 
of your Journal, but we should like to remark that in our 
letter we had in mind the registration of a limited private 
company, and not an unlimited private company. We should 
like your contributor’s view as to whether there is or is not 
any objection to the adoption of the scheme suggested by us 
in the case of a limited private company. 

Liverpool. Mason, Grierson & MarTIN. 

27th November. 

| I see no proma facie objection to the scheme suggested by 
your correspondent.—A. J. F.] 
Parking Motor Cars and The Law of Trespass. 

Sir,—Considerable publicity has been given to a statement 
that a motorist had to pay £5 5s. to a firm of solicitors 
consequent upon his refusal to pay a parking fee at Hayling 
Island. As we are acting for the vendors of a building estate 
at Hayling Island, and as, we are informed, it has been 
suggested that we were concerned in the matter, we should 
like to say that neither we nor our clients were connected with 
the incident in any way. 

Petersfield, Hants. 

d0th November. 





Burtey & GEACH. 








House of Lords. 
Wycombe Guardians ». Barton-upon-Irwell Guardians. 


22nd November. 

Poor Law-——SETTLEMENT—ILLEGITIMATE CHILD—RESIDENCE 
APART FROM MoTHER—MARRIAGE OF MOTHER—DERIVATIVE 
SETTLEMENT—DIVIDED PARISHES AND Poor Law AMEND- 
MENT AcT, 1876, ss. 34, 35. 

An illegitimate child, though living apart from its mother, has 
the same settlement as the mother, and if, before the child attains 
the age of sixteen, the mother marries, the child takes the mother’s 
settlement derived from her husband. The third paragraph of 
s. 35 of the Divided Parishes and Poor Law Amendment Act, 
1876, has no application to a child under the age of sixteen. 

Appeal from a decision of the Court of Appeal, 1926, 
2 K.B. 3. Louise Madge Brant was the illegitimate child of a 
woman whose name was formerly Brant and had now become 
Baxter by marriage, and was born in September, 1905, in 
Clapham, and before 199 had no other settlement than that 
of her mother. On 17th March, 1909, the mother married 
Baxter and lived with him at various places until December, 
1913, from which date they lived continuously in the Wycombe 
Union and thereby acquired a settlement there under s. 34. 
In February, 1909, before the mother’s marriage, the illegiti- 
mate child went to live at Worsley, in the Barton-upon-Irwell 
Union. She was then about three and a half years of age 
and thereafter lived in that union without interruption until 
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June, 1920, but the mother never lived in the same parish. 
From June, 1920, until October, 1924, Louise Madge Brant 
lived at various places without acquiring a settlement, and on 
the latter date she became chargeable to the Wycombe 
guardians. In December, 1924, the justices for the County of 
Buckingham made an order for her removal with her infant 
child from Wycombe Union to Barton-upon-Irwell Union. 
The justices in quarter sessions quashed the order and the 
Divisional Court reversed the order of quarter sessions. The 
Court of Appeal, reversing the Divisional Court, held that as 
Louise Madge Brant was under sixteen during her residence at 
Worsley she took the settlement of her mother’s husband and 
was incapable of acquiring a settlement by residence at 
Worsley. 

The Lorp CHANCELLOR said the result of the appeal must 
depend on the answer to be given to the question whether the 
third paragraph of s. 35 of the Divided Parishes, &c., Act, 1876, 
applied to an illegitimate child under the age of sixteen. IT it 
did, the appellants might be entitled to succeed. 
the appeal must fail. Upon this question there was authority. 
In Reigate Union v. Croydon Union, 14 A.C. 484, Lord Watson 
said : “ The provisions of the third clause of s. 35 have in my 
opinion no application to children under the age of sixteen.” 
It was said with truth that on the facts of that case that 
particular point did not arise, but notwithstanding that, the 
opinion of Lord Watson carried great weight, not only as 


expressing the view of that very learned judge upon the 


construction of the section, but as a link in the argument upon 
which that case was decided. That opinion was acted upon 
by the Court of Appeal in West Derby Union v. Atcham Union, 
24 Q.B.D. 117, and was subsequently referred to in more than 
one case in that House without being questioned. Further, 
upon the terms of the section, he (the Lord Chancellor) agreed 


with Lord Watson’s view. For those reasons he was of 
opinion that the appeal failed. 

The cther noble and learned Lords concurred. 

CounsEL: Montgomery, K.C., and Herbert Davey ; 


Macmorran, K.C., and Humphrey Paul. 
Soxicitors: Ward & Melliar Smith, for Reynolds & Son, 


High Wycombe ; Reid, Sharman & Co., for Waddington and | 


Morgan, Manchester. 
[Reported by S. E. Wiiiams, Esq., Barrister-at-Law.] 


Court of Appeal. 
Rex v. North, Oakey, ex paric. 
5th November. 

PROHIBITION, WRIT OF—ECcCLESIASTICAL COURTS—ORDER OF 
ConsistoryY Court—ORDER MADE WITHOUT JURISDICTION 
Rigut or APPEAL TO Court or ArcHES—NoO OBJECTION 
To GRANT OF PROHIBITION. 

A writ of prohibition will issue directed to the Chancellor of 
a diocese prohibiting him from proceeding under an order made 
by him in the Consistory Court without jurisdiction, notwith- 
standing that there might be a right of appeal to the Court of 
Arches from such order. 

Decision of the majority of the Divisional Court (Lord 
Hewart, C.J., and Avory, J.; Shearman, J., dissenting) 
reversed. 

Appeal from the Divisional Court. The Reverend John 
Polycarp Oakey, the vicar of Eye, appealed from an order of 
the Divisional Court (Lord Hewart, C.J., Avory, J. ; Shearman, 
J., dissenting) discharging a rule nisi for a writ of prohibition 
to prohibit proceedings against the Reverend John Polycarp 
Oakey, the vicar of Eye, under an order of the Consistory 
Court of Ipswich ordering him to pay the costs and expenses 
incurred by Miss Short, a parishioner of Eye, who had applied 
to the Consistory Court for a faculty to restore a fresco on the 
wall of the church. This fresco had been distempered over 
during certain restoration work in the church for which a 
faculty was obtained in 1923. The writ of prohibition was 
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| angels carrying a scroll bearing the words 


| diocese for a faculty to restore the fresco. 


If it did not, | 


citation was duly posted on the church door. 


asked for on the ground that the judge of the Consistory 


| Court had exceeded his jurisdiction in ordering the vicar to 


pay the costs and expenses, as the vicar was no party to the 
proceedings before the judge of the Consistory Court. The 
fresco in question had been painted over the altar in 1869 by 
Mr. William Short, a distinguished artist. It represented 
* Worthy is the 
Lamb.” On 16th May, 1925, Miss Short, a daughter of 
Mr. William Short, petitioned the Consistory Court of the 
The petition 
alleged that the fresco had been distempered over “ by the 
order of the Rev. J. P. Oakey,” the vicar, but did not ask that 
the vicar should bear the cost of the restoration of the fresco. 
A general citation was issued citing “the parishioners and 
inhabitants of the Parish of Eye in special and all others in 
general having or pretending to have any right title or interest 
in this behalf to appear ” on the date therein 8} ecified at the 
Consistory Court to show cause why the faculty should not 
be granted to the petitioner in the terms of the petition. The 

Notice of its 
issue was given to the Rev. J. P. Oakey, but the Rev. J. P. 
Oakey did not appear and was not a party to the proceedings 
at the Consistory Court. The Chancellor heard the petition 
on 24th July, and ordered that a faculty should issue 
empowering the petitioner to effect the restoration and ordered 
the Rev. J. P. Oakey, the vicar, to pay the costs of the pro- 
A monition 
was subsequentiy issued ordering the vicar to pay £42 13s. 6d., 
the taxed costs of the proceedings, and £74 14s. 6d., the cost 
of restoring the fresco, and in default of paying the said two 
sums he was to show cause why the profits of his benefice 
should not be sequestrated. The Rev. J. P. Oakey obtained 
a rule nisi for a prohibition in respect of the order for costs 
and the monition against him on the ground that the 
Chancellor had no jurisdiction to order him to pay the costs, 
but on argument, the Divisional Court by a majority (Lord 
Hewart, C.J., Avory, J. ; Shearman, J., dissenting), discharged 
the rule on three grounds: (1) that the Chancellor did not 
exceed his jurisdic tion in ordering the vicar to pay the costs 
of the proceedings and of the restoration of the fresco, (2) that 
the vicar’s remedy was an appeal to the Court of Arches and 
not prohibition, and (3) that delay in asking for prohibition 
had deprived the vicar of the right to apply for it. The Rev. 
J. P. Oakey appealed. 

The Court (BANKEs, Scrurron and ATKIN, L.JJ.) allowed 
the appeal. Prohibition must issue on the grounds (1) That 
the order made by the Chancellor for costs against the vicar, 
being made against a person not a party to the proceedings 
before him, was made without jurisdiction ; (2) That the 


ceedings as well as the cost of restoring the fresco 


| existence of a right of appeal to the Court of Arches was no 


reason for refusing prohibition ; and (3) That there had been 
no such delay on the part of the appellant in applying fo1 the 
writ of prohibition as would justify the refusal of prohibition. 
Appeal allowed. 
CounsEL: Ernest 
E. W. Hansell. 
Souicirors: Brooks, Jenkins & Co.; 
for Brundell & Russell, Eye. 
[Reported by T. W. Moraas, Esq., Barrister-at-Law.] 


Aston Coal Company v. Stancil. 
WoRKMEN’S COMPENSATION—PRACTICE-——APPEALS TO COURT 
or APPEAI—OBTAINING AND FiLinG or County CouRT 
JupGrE’s Nores—Nor Conpition PRECEDENT TO ENTERING 

APPEAL. 

In Workmen's Compensation practice, a party to an arlitra- 
tion in the county court who wishes to appeal to the Court of 
Appeal should obtain a Sui ed copy of the judge *s notes for filing. 
He can, however, enter the appeal first and obtain the notes 
afterwards, and should do so where to wait for the notes would 
entail the notice of appeal not being given in time. 


and Hayold Hardy ; 


Charles, K.C., 


Morris & Bristow, 


25th November, 1926. 
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Application to allow an appeal to be entered notwithstanding 
that the time for entering had expired. Stancil, a workman, 
was injured while in the employment of the Aston Coal Com- 
pany Limited, and received compensation. The employers 
applied to diminish the sum payable, but the judge at Rother- 
ham County Court dismissed the application. The solicitor 
acting for them was instructed to enter an appeal, but he was 
under the impression that he could not do so without obtaining 
and filing a copy of the judge’s notes. According to his 
affidavit, he did not obtain a copy until 5th November last. 
He sent them at once to the printer, but could not get them 
back until 11th November, one day after the time for entering 
the appeal had expired. The employers applied to the Court 
of \ppeal to extend the time 

Lord Hanwortn, M.R.. had decided 
to grant the application to extend the time as there seemed 
to have been a mistake. In future, however, he 
wished it to be clearly recognised that the appeal must be 


said that the court 


genuine 


entered within the time allowed, and it was not necessary to 
obtain and file a copy of the judge’s notes when entering notice 
of appeal Those of course, be obtained and 
entered, but that was not a condition precedent. The notes 
should be obtained as soon as possible, but notice of the appeal 


notes must, 


might be given first. 
ATKIN and Lawrence, L 
like effect. 


JJ., gave short judgments to the 


CounsEL: Edgar Dale, for the applicants ; Shakespeare, 
for the responde nt 
Souicirors: Jackson & Jackso for Gichard & Co.. 
Rotherham ; Corbi Greener & Cook. for Raley & Sons, 
Barnsley. 
{Reported by G. T. Wairrteto-Hayes, Esq., Barrister-at-Law 


High Court—Chancery Division. 


Foster v. Lyons & Co., Ltd. 
Eve J 3rd November. 

KASEMENT— -Licgut PRESCRIPTION tight TO BUILD ON 
AbJOINING LAND so Aas TO Opstruct LicH’ CONSENT 
oR AGREEMENT Prescription Act, 1832, 2 & 3 Wm. 4, 
c. 71, 8.3 
A reservatio i lease « powering the lessor to build on 

adjoining land. votwithstanding wh building vv: ght obstruct 


sed land pre ents the 
3 of the Prescription Act, 1832 


any lights on Une den lessee from ae quiring 


a right to light under 


Havnes v. King. 1893, 3 Ch. 439, followed 
This was a motion to restrain the defendants from obstruct- 
ing the access of light to the plaintiff's premises by erecting a 


building opposite to his house and epar: ted therefrom by a 
It was conceded that the proposed building 
would, when erected, materi illy with the access of 
light which the plaintiff had enjoyed for twenty years before 
action brought The defence was that the plaintiff's lig 
enjoyed under an agreement expressly made for that purpose 
3 of the Pres« ription Act, 


narrow passage. 


intertere 


1 


nt was 


by deed within the meaning of 


1832. The agreement was contained in a lease of 20th June, 
1901, whereby the right was reserved to the lessor to build 
to any height upon the land adjoining the land thereby 


demised, notwithstanding such building might obstruct any 
lights on the land thereby demised. The main question raised 
on the motion was whether the agreement contained in the 
reservation was a “ consent or agreement in writing” within 
s. 3 of the Prescription Act, 1852 

Eve, J., said the question was whether the words of 
reservation in the lease operated as an agreement within s. 3 
of the Prescription Act, 1852, or whether they were only 


the 


meant to negative the implied right which the lessee would 
otherwise have had of insisting that the lessor should not 
derogate from his own grant by building on the adjoining 
land. In other words, did the case fall within Haynes v. King, 











1893, 3 Ch. 439, or Mitchell v. Cantrill, 37 Ch. D. 56. It 
could not be disputed that if the words in question had not 
been inserted, the lessee, by virtue of the lessor’s implied 
covenant not to derogate from his own grant, would have 
been entitled to the continued access over the lessor’s land of 
the light actually enjoyed at the date of the demise, and 
that by the uninterrupted enjoyment thereof for the statutory 
period he would have acquired an absolute right under the 
Act to the access of that light. But the words of the reserva- 
tion must be construed as a grant by the lessee to the lessor 
of the right to build on his adjoining land, notwithstanding 
the resultant injury to the light of the demised premises. 
Could the effect of this grant be to cut down the right to a 
period of twenty years? He did not think it could. The 
agreement here was to the same effect as that in Haymes v. 
King, supra, and the enjoyment of light since the date of the 
lease had been of a permissive character. There would be no 
order on the motion except that the costs would be costs in 
the action, but if the parties elected to treat the motion as 
the trial, the action would be dismissed with costs. 

COUNSEL: K.C., and Dighton Pollock ; 
Greene, K.C., and E. Booth. 

SOLICITORS : Hopgood, Mills, Steele & Co., for Foster, 
Pettitt & Simeor, Birmingham ; Bartlett & Gluckstein. 

[Reported by 8. BE. Witttams, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division 
Kingsbury v. Director of Public Prosecutions. 
Lord Hewart, C.J., Avory and Salter, JJ. 11th November. 


Druacs 


Wilfrid 


Grover, 


MORPHINE ADMINISTRATION BY 
QUESTION OF PERSONAL SUPER- 
DANGEROUS 


DANGEROUS 
MEDICAL PRACTITIONER 
VISION PHYSICAL PRESENCE NOT ESSENTIAL 
Drvues Act, 1920 (10 & 11 Geo. 5, c. 46). 
Where a dangerous druq, morphine, was prescribed daily 

by a qualified medical practitioner who had given instructions 
regulating the amount of the drug and its use, and had visited 
the patient every other day, it was held to have been done under 
his direct personal Supervision although he was not daily 
physically present. 


In this case stated from the Mayor’s and City of London 
Court, the appellant, Dr. G. C. Kingsbury, appealed against 
a conviction under the above Act, for failing to enter in a 
register the name and address of a person addicted to the 
morphine habit whont he was endeavouring to cure by a 
gradual reduction of He contended that by the 
terms of Regulation 4 which ran “* Provided that administration 
of the drugs by, or under the direct personal supervision of, 
a duly qualified medical practitioner . shall not be deemed 
to be supplying the drug within the meaning of this and the 
following regulations,” he was not compelled to keep a register. 
He also proved that he had visited the patient every other 
day, had only supplied him with sufficient morphine to last 
till the next and had given instructions for its use. 
Counsel for the appellant submitted that physical presence was 
not necessarily implied by the words “ direct personal super- 
vision,” and stated that Dr. Kingsbury’s method of visiting 
regularly at short intervals was that which had been recom- 
mended to the Ministry of Health in the report on Drug 
Addiction. Counsel for the respondent submitted that the 
words “direct personal supervision” were the strongest 
that could be used, and that in this case a quantity of the 
drug might be taken in a few hours which was intended for 
two days. 

Lord Hewarrt, C.J., allowing the appeal, said the question 
was, upon the true construction of the proviso to Regulation 4, 
was that which was here complained of “ administration”’ of 
morphine “ by or under the direct personal supervision of a 
duly qualified medical practitioner” ? His lordship read the 
facts of the case and referred to counsel for the respondent's 


doses. 


visit, 











he 


in 
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contention that the word “administration” was confined 
to a particular emergency, but continued that it was as 
impossible to limit the words of the proviso to cases of emer- 
gency as it was to limit personal supervision to cases where 
the doctor was personally present. 

Avory, J. and Satter, J. concurred. 

CounsEL: For the appellant, W. N. Birkett, K.C., and 
Arthur H. Davis ; for the respondent, H. D. Roome. 

Soicrrors: Ashurst, Morris, Crisp and Co. ; the Director 
of Public Prosecutions. 

[Reported by CHaRLEs Clayton, Esq., Barrister-at-Law.] 








Societies. 
United Law Society. 


A meeting of the Society was held in the Middle Temple 
Common Room, on the 29th ult., Mr. L. F. Stemp in the 
chair. Mr. R. D. Crump opened: ‘ That this House dis- 
approves of the betting tax introduced by the Finance Act 
1926.” Mr. G. B. Burke opposed. There also spoke Messrs. 
H. S. Wood Smith, A. O. Hughes, H. W. Pritchard, L. F. 
Stemp and J. MacMillan. The opener having replied, the 
motion was put to the House, but was lost by two votes. 

The annual dinner of the Society will be held on Monday, 
13th December. The Right Hon. The Lord Chancellor will 
preside. 








Law Students’ Journal. 
Law Students’ Debating Society. 


At a meeting of the Society, held at the Law Society’s Hall, 
on the 30th ult. (Chairman, Mr. H. M. Pratt), the subject 
for debate was: ‘‘ That in the opinion of this House, the 
action of the Government in regard to emigration has been 
inadequate to the needs of the situation.” Mr. R. A. Beck 
opened in the affirmative, and Mr. John F. Chadwick lead 
in the negative. The following members also spoke: Messrs. 
R. D. C. Graham, W. 8S. Jones, E. F. Levi, W. Pleadwell, 
—. Barclay, J. F. Smith, E. G. M. Fletcher. The opener 
having replied, and the chairman having summed up, the 
motion was lost by one vote. There were thirteen members 
and two visitors present. 








Rules and Orders. 


THE LAW OF PROPERTY (RESTRICTIVE COVENANTS DISCHARGE 
AND MODIFICATION) RULEs, 1925. DatTep 19TH NOVEMBER 
1925. 

In pursuance of section eighty-four of the Law of Property 
Act, 1925, the Reference Committee for England and Wales 
constituted under the Acquisition of Land (Assessment of 
Compensation) Act, 1919, hereby makes the following Rules :— 

1. Short title.|}—These Rules may be cited as the Law of 
Property (Restrictive Covenants Discharge and Modification) 
Rules, 1925. 

2. Interpretation.}—(1) In these Rules, unless the context 
otherwise requires : 

The expression ‘‘the section”? means section eighty-four 

of the Law of Property Act, 1925: 

The expression ‘ arbitrator ’’ means official arbitrator : 

The expression ‘“‘ restriction ’’ means a restriction arising 
under a covenant or otherwise as to the user of any freehold 
land or of any leasehold land held for a term of more than 
seventy years of which at least fifty years have expired, or 
the building thereon. 

(2) The Interpretation Act, 1889, applies for the purpose of 
the interpretation of these Rules as it applies for the purpose of 
the interpretation of an Act of Parliament. 

3. Method of making applications.}—(1) Where a person 
interested in any land affected by a restriction is desirous of 
making an application under the section, he shall send to the 
Reference Committee a request for the selection of an arbitrator 
accompanied by the application. 

(2) An application may be made by two or more persons 
jointly, whether the land in which they are interested is the 
same land or different parts of the land affected by the 
restriction. 





(3) The application shall state the extent to which, or the 
manner in which, the restriction is sought to be discharged or 
modified, and the grounds on which such discharge or modifica- 
tion is applied for, and shall contain particulars with respect 
to the following matters so far as known to the applicant : 

(a) the nature of the restriction ; 

(b) the land affected by the restriction ; 

(c) the manner in which the restriction was imposed 
whether by covenant or otherwise, and the date of the 
imposition thereof ; 

(d) the consideration for which the restriction was 
imposed ; 

(e) the names and addresses of the persons entitled to the 
benefit of the restriction ; 

(f) the nature of the interests in virtue of which any 
such persons are entitled to the benefit of the restriction. 
(4) The request for the selection of an arbitrator and the 

application shall be in the forms set out in the Schedule to 
these Rules, or in forms to the like effect,; and the particulars 
set out in the application shall, if so required by the Reference 
Committee, be verified by a statutory declaration, and where 
such verification is required the application shall not be 
deemed a valid application unless the requirement is complied 
with. 

4. Selection of official arbitrator.|—(i) The Reference 
Committee on receiving a request for the selection of an 
arbitrator and a valid application shall, as soon as may be, 
proceed to select from the panel an arbitrator to deal with 
the case. 

(2) The Reference Committee shall, as soon as they have 
selected an arbitrator, send to him a copy of the application, 
and shall inform the applicant of the name and address of the 
person so selected. 

5. Determination of the notices to be given.|—The arbitrator 
selected shall consider the application with a view to determin- 
ing whether any and what notices are to be given, and whether 
by way of advertisement or otherwise, to persons who appear 
to be entitled to the benefit of the restriction; and may for 
this purpose require the applicant to furnish him with any 
documents or other information which he has in his power 
to furnish, and which the arbitrator may require for such 
purpose as aforesaid. 

6. Giving of notices and lodging of objections.|—(1) The 
applicant shall, on being required so to do by the arbitrator, 
give such notices by way of advertisement or otherwise as 
the arbitrator may direct. 

(2) The notices shall require persons claiming to be entitled 
to the benefit of the restriction who object to the discharge or 
modification of the restriction proposed by the application, or 
claim compensation for the discharge or modification thereof, 
to send to the arbitrator and to the applicant within such time, 
not being less than fourteen days from the giving of the notices, 
as may be specified in the notices, any objections that they may 
have to the application, and the grounds thereof, and if they 
claim compensation for the discharge or modification of the 
restriction, the amount of the compensation claimed. 

(3) Objections and claims for compefisation shall be in the 
form set out in the Schedule to these Rules, or in a form to 
the like effect. 

7. Fixing of time and place of hearing.|—-The arbitrator 
shall as soon as practicable after the expiration of the time 
for lodging objections and claims for compensation fix a time 
and place for the hearing of the application, ands shail give 
notice thereof to the applicant and to every person who has 
duly lodged an objection or claim for compensation : 

Provided that- 

(a) if no objections or claims for compensation are received 
by an arbitrator within the time allowed for the purpose, 
he may make an order in the terms of the application 
without any formal hearing ; 

(b) the arbitrator may if, having regard to the interest of 
the applicant, it appears to him that the applicant is not a 
proper person to make an application, dismiss the application 
without a formal hearing. 

8. Power to direct service of additional notices.|—If, in the 
course of the hearing, it appears to the arbitrator that any 
person to whom no notice was given otherwise than by way 
of advertisement is a person to whom specific notice of the 
application should be given, he may require the applicant to 
give notice to that person and adjourn the hearing for the 
purpose of allowing such person to make an objection or a 
claim for compensation. 

9. Reference of questions for determination by the court.}—If, 
whether before or at the hearing, it appears to the arbitrator 
that a question arises— 

(a) as to whether or not any land is affected by the 
restriction ; or 

(b) as to what, upon the true construction of any instru- 
ment purporting to impose the restriction, is the nature and 
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f extent of the restriction thereby imposed, or as to whether 
the same is enforceable, and, if so, by whom ; 

the arbitrator may require an application to be made to the 

court for the determination of the question in manner provided 

by subsection (2) of the section, and may adjourn the case 

pending the hearing of such question by the court. 

10. Enquiries of local authorities.}—If, whether before or at 
the hearing, it appears to the arbitrator that it is expedient 
to make enquiries of any local authority within whose juris- 
diction the land affected by the restriction is situate, he may 
direct such enquiries to be made as he thinks fit and may 
adjourn the case until the reply of the local authority has 
been obtained. 

11. General provisions as to procedure.|}—Subject to the 
provisions of the section and of these Rules, the procedure 
before an arbitrator shall be such as, subject to any special 
directions of the Reference Committee, he may in his discretion 
think fit, and in particular the arbitrator may, subject to such 
directions as aforesaid, determine that in any case oral 
evidence shall be excluded. 

12. Power to select another official arbitrator.|—The Reference 
Committee may in the case of the death or the incapacity of 
the arbitrator originally selected, or if it is shown to the 
Committee that it is expedient so to do in any other case, 
at any time before the arbitrator has made his order, revoke 
the reference of the application to the selected arbitrator and 
select another arbitrator for the purpose of determining the 
application. 

13. Provisions as to payment of prescribed fees.J}—(1) If the 
fees prescribed by the Reference Committee with the consent 
of the Treasury, in pursuance of the powers conferred on them 
by subsection (4) of the section, include a fee in respect of an 
application under these Rules, or a fee in respect of the hearing 
before an arbitrator, the prescribed fee shall be collected by 
means of adhesive stamps affixed to, or stamps impressed on, 
the application and the order of the arbitrator, respectively. 

(2) Any application under these Rules which is not properly 
stamped in accordance with the foregoing provision shall be 
treated as invalid, and the order of the arbitrator shall not be 
issued by him unless and until it has been properly stamped 
in accordance with the said provision. 

14. Provisions as to notices.}—Any notice or other document 
required or authorised to be sent to any person for the purpose 
of these Rules shall be deemed to have been duly sent if sent 
by post addressed to that person at his ordinary address, and 
the address of the Reference Committee for this purpose 
shall be-— 

THE SECRETARY TO THE 
Room 121, 
ROYAL CouRTS OF JUSTICE, 

STRAND, LONDON, W.C.2 

15. Informalities not necessarily to invalidate proceedings. ]— 
Any failure on the part of any person to comply with the 
provisions of these rules shall not render the proceedings or 
anything done in pursuance thereof invalid, unless the 
arbitrator so directs. 

16. Provisions as to orders.|—(1) Where by the order a 
restriction is discharged in whole or in part or modified subject 
to the payment of any compensation awarded by the order, 
the order shall not so far as it affects such discharge or 
modification come into operation until the arbitrator by an 
endorsement on the order certifies that all the compensation 
has been paid. 

(2) The arbitrator may by his order direct that the com- 
pensation awarded in respect of any land shall be paid into 
court. 

(3) If the arbitrator makes an order discharging in whole or 
in part or modifying a restriction the order shall be in the form 
set out in the Schedule to these Rules, or in a form to the like 
effect. 


REFERENCE COMMITTEE, 


Hewart, C.J. 
Ernest M. Pollock, M.R. 
John D. Wallis, P.S.1. 
The Reference Committee for 
England and Wales under the 
Acquisition of Land (Assess- 
ment of Compensation) Act, 
1919. 
Dated the 19th November, 1925 
Schedule. 

ForM OF REQUEST FOR SELECTION OF OFFICIAL ARBITRATOR. 
Section 84 of the Law of Property Act, 1925. 
Request for selection of Official Arbitrator. 

To the Reference Committee, 
121, Royal Courts of Justice, Strand, London, W.C 
I (We), being the applicant(s) in the acc ompanying ae 
tion, hereby request the selection pursuant to the above section 













of an official arbitrator to hear and determine the 
accompanying application. 

"Signed. .vccccccccccccccsececcs 
ForM OF APPLICATION FOR DISCHARGE (WHOLE OR PARTIAL) 
OR MODIFICATION OF A RESTRICTION AS TO THE USER OF 

LAND OR THE BUILDING THEREON. 
Section 84 of the Law of Property Act, 1925. 
Application for discharge (or modification) of a restriction 
affecting land. 

To the Official Arbitrator selected by the Reference Committee. 

Se. eo , being entitled to (here insert 
nature of interest) in (here describe land in which the applicant is 
interested)t which land is subject to a restriction of which 
particulars are set forth below hereby apply that the said 
restriction may be discharged wholly [or to the extent of (here 
state extent of ‘discharge applied for)| [or may be modified by 
(here state nature of modification applied for)). 

And I (We) make this application on the ground that (here 
state the ground of the application, whether it falls within para- 
graph (a) or paragraph (6) or paragraph (c) of subsection (1) 
of the above section). 

The following are 
restriction :— 

(a) The restriction (here state nature of restriction). 

(6) The land affected or alleged to be affected by the 
restriction is (here describe the land affected) being freehold 
land (or being leasehold land held for a term of more than 
seventy years of which fifty years have expired). 

(c) The restriction was imposed (here state the manner, 
whether by covenant or otherwise, in which the restriction was 
imposed, and the date thereof). 

(d) The consideration for the restriction was [here state 
the nature and amount of consideration (if any)). 

(e) The persons entitled to the benefit of the restriction 
are (here state the names and addresses of such persons and 
the nature of the interests by virtue of which they are entitled 
to the benefit of the restriction). 

TENE. ccvesces Cobos eseuKes 


the required particulars respecting the 


ForRM OF OBJECTION TO APPLICATION. 
Section 84 of the Law of Property Act, 1925. 


In the matter of an application made by.......eeeeeeees under 
the above section. 
, Sr er rT Official Arbitrator. 


I, being entitled to the benefit of the restriction to which the 
above application relates as being entitled to (here state nature 
of interest) in (here describe land in which objector is interested) 
hereby object to the said application being acceded to on the 
ground that (here state shortly grounds of objection) and in 
the event of the said restriction being discharged (or modified) 
I claim that compensation should be paid to the amount of 
Dvcsasceneeas , as the amount of the se I and my successors 
in title will suffer thereby (or of the depreciation in the value 
of the said land occasioned thereby). 

» SBigned..cccece ee eT ee jones 


ForRM OF ORDER. 
Section 84 of the Law of Property Act, 1925. 
In the matter of the application made by..... cent ee ues under the 
above section. 

I, being the Official Arbitrator selected by the Reference 
Committee to hear and determine the above application, 
hereby order that the restriction (here state nature of restriction) 
affecting (here describe land affected) being freehold land (or 
being leasehold land held for a term of more than seventy 
years of which fifty years have expired) is hereby wholly 
discharged [(or is hereby discharged to the extent of (here 
state extent to which the restriction is discharged)] {(or is hereby 
modified (here state nature of modification)] subject to the 
payment to the persons hereinafter mentioned (or into Court) 
of the amounts hereby awarded to them respectively, that is 
to “7... 


BE. oa risawnesenne 
Official Arbitrator. 


CERTIFICATE OF PAYMENT OF COMPENSATION. ; 
I hereby certify that all compensation payable under this 
Order has been paid. 


PPT PTT TTT CTT TEE 
Pvi¢tcneenseeenew dees Official Arbitrator. 
* If the - is signed by an agent, add “ by........... eecancael his (or 
their) Agent. 


t If there are more applicants than one the foregoing words should be repeated as 
respects each “pp plicant 
age If the app cation is signed by an agent, add “ by..........- eceseseee his (of 


ost te ob objection is signed by an agent, add “ by........seseseeees his agent.” 
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Legal Notes and News. 


Appointments. 


The Right Honourable LorD MERRIVALR, President of the 
Probate, Divorce and Admiralty Division, has been elected 
Treasurer of the Honourable Society of Gray’s Inn for the 
year 1927, in succession to Mr. W. Clarke Hall, who has been 
elected Vice-Treasurer for the same period. 

Mr. Alexander Macmorran, M.A., K.C., Recorder of Hastings, 
has been elected Treasurer of the Middle Temple for the 
ensuing twelve months. Mr. Macmorran was called to the Bar 
in 1875, and took silk in 1896. 


Mr. Davip Davis, D.L., J.P., L.C.C., solicitor, of 11, John- 
street, Crutched Friars, E.C.3, has been elected Chairman of 
the Insurance Committee for the County of London. Mr. Davis 
was admitted in April, 1899. 

Mr. W. CHURCHILL FISHER, who has been manager for the 
United Kingdom of the Australian Mutual Provident Society 
since 1917, has been appointed manager for Queensland, 
and will leave London for Brisbane in a few weeks. He will 
be succeeded by Mr. Robert Thody, F.1.A., who has for some 
years been manager of the Society’s Industrial Department. 

Mr. GorDoN TayYtor, Solicitor, of the Housing Department 
of the London County Council, has been appointed Assistant 
Solicitor in the office of Mr. A. Moffatt, Town Clerk and 
Clerk of the Peace of the County Borough of Ipswich. 


Professional Information. 


As from the Ist January, 1927, the practices of Messrs. 
Roy & CARTWRIGHT, WILLIAM CHURCHILL TAYLER & Co., 
and Mr. LEONARD JEssopp FULTON (formerly carried on at 
4, Brick-court, Temple, E.C.4) have been amalgamated with 
the practice of Messrs. PARK NELSON & Co., carried on at 
11, Essex-street, Strand, W.C.2. These practices will in 
future be carried on by Arthur Croke Morgan, Robert Coare 
Swaine and Leonard Jessopp Fulton under the style of 
Park Nelson & Co., at 11, Essex-street, Strand, W.C.2. 


Mr. GEORGE A. J. SMALLMAN, of 10/12, Copthall Avenue, 
London, E.C. (carrying on business as G. A. J. Smallman and 
Co.), has taken into partnership, as from the Ist December, 
1926, his son, Mr. G. JOHN SMALLMAN. The-business will, 
in future, be carried on at the same address, under the style 
of Smallman & Son. 


Wills and Bequests. 


Mr. Samuel Smith Seal, solicitor, of Silverleigh, Boreham 
Wood, Herts, and of Serjeant’s Inn, E.C., who died on 20th 
August, aged eighty-four, left estate of the gross value of 
£198,141. He left: £1,000 to Dr. Barnardo’s Homes; £500 
to the Smith Seal Committee of the Primitive Methodist 
Chapel, Belle Vue, Wakefield, Yorks (Circuit 2), to follow the 
trust deed of that committee founded by him, and in the event 
of the trustees of that committee passing a resolution in each 
or any of the ten years following his decease to raise by 
subscriptions or donations £50 in the year, his executors are 
to pay to this committee a sum (being not less than £50 nor 
more than £100) equal to the amount so raised ; £2,000 War 
Loans, his freehold house, Silverleigh, Boreham Wood, and 
all his effects there to his housekeeper, Mary Elizabeth Clark ; 
£200 to his confidential clerk, Albert Henry Palmer; and 
£50 to William Levi Steven, if still in his service. 

Mr. Henry Edwin Fraser, solicitor, of Glen Albyn, Station- 
road, Hendon, N.W., one of the solicitors to the South-Eastern 
Railway, who died on 22nd August, aged seventy-one, left 
estate of the gross value of £9,496. Subject to his wife’s life 
interest he left : £1,025 to Middlesex Hospital for the endow- 
ment of a bed on condition that over such bed a tablet or 
plate be fixed inscribed, ‘‘ To the Honour and Glory of God 
for the relief of pain and suffering and in loving memory of 
Philip James William Tyler and Susannah Tyler, of Hendon, 
Middlesex, the deceased parents of my said dead wife the 
said Susannah Tyler and that the said bequest is made by 
me their son-in-law.’’ The ultimate residue of the property 
in equal shares to the Church Association, the Bible Church- 
men’s Missionary Society, the Salvation Army, the London 
Hospital, the National Children’s Home and Orphanage, 
Dr. Barnardo’s Homes, and the British and Foreign Bible 
Society. 

Mr. James Neil Hart, of Moray Lodge, Newark-drive, 
Glasgow, for many years Procurator-Fiscal of the Lower Ward 
of Lanarkshire, who died on 22nd August, aged eighty-four, 
left personal estate in Great Britain valued for probate at 
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£84,668. He left: £500 each to the Princess Louise Hospital 
for Limbless Sailors and Soldiers, the City of Glasgow Sailors 
and Soldiers Fund, the Broomhill Home for Incurables, the 
Glasgow Poor Children’s Fresh Air Fortnight and Crippled 
Children’s League, and the Royal Hospital for Sick Children. 


THE ADVANTAGES OF THE JURY SYSTEM. 

Sir Ernest Wild, the Recorder of London, delivered an 
address on ‘‘ Peculiarities of the Jury System ”’ on Tuesday, 
the 23rd ult., at Stationers’ Hall before the Livery Committee 
of the Stationers’ Company. He said that some misguided 
people would abolish the grand jury. He thought it a great 
protection. It was responsible for presenting a man for trial. 
The petty jury followed and tried the person, and he hoped it 
would be a long day before so ideal a system was abolished. 
Under the new Act they had got rid of one anomaly. The 
illness of a juryman no longer rendered a trial null. If the 
number of jurymen did not fall below ten, the trial could go 
on. In civil cases it was competent for the parties to assent 
to a majority verdict. That could not be done in criminal 
cases. Speaking of the Sex (Disqualification Removal) Act, 
Sir Ernest thought that women were a great adjunct, especially 
in criminal justice. It was most important that both sexes 
should be represented where both were involved. 

There was some discussion as to whether trial by jury 
should be whittled down. He thought there was a distinction 
between civil and criminal proceedings. In civil cases—except 
in cases of character, such as fraud and defamation—a judge 
might well sit alone. In criminal cases there should be juries. 
Judges and juries, he continued, had throughout the ages 
acted healthily on one another. Whereas judges had kept 
juries straight, juries had kept judges human. ‘‘ Supposing 
you were by a sweep of the pen to abolistt the jury system, 
I question whether judges would be of the high and 
unimpeachable character that they are now.” 

While advocating a more representative jury, Sir Ernest 
said he believed that with a capable judge and jury, such as 
were found at the Central Criminal Court and the High Court, 
they could have no better system to arrive at right results. 
They should, therefore, preserve it. It might be rough and 
ready, but it was fair and honest, and a real practical attempt 
to arrive at justice between man and man. 


AN UNUSUAL PROSECUTION, 

At Bridgend recently, Messrs. Cory Bros., Ltd., the well- 
known South Wales firm of coal exporters, and three of 
their officials, Mr. Robert Illingworth, chief electrician, 
Mr. Temple Davies, and Mr. Thomas Hardee, electricians, 
were summoned at the instance of Mr. George Thomas John 
for that ‘‘ they did set or cause to be placed a spring-gun 
man-trap or other engine calculated to destroy human life or 
inflict grievous bodily harm upon the trespasser or any person 
coming in contact at Ogmore Vale, on 24th August.” They 
were further charged with the manslaughter of Brynmor 
Edward John, of Ogmore Vale. 

The cases were a sequel to a fatality at the company’s 
power station, when Brynmor John was electrocuted through 
coming in contact with an electrified fence surrounding the 
power station. A coroner’s jury returned a _ verdict of 


manslaughter against some person or persons responsible for 
the erection of the fence. 

The hearing was adjourned for a month on the application 
of Mr. Clarke, who represented the defendants, 
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IGNORED—TEST CASE. 

Mrs. Henrietta Parr, otherwise known as Meurer, of Lichfield 
Street, W.C., was summoned recently at Bow Street Police 
Court, before Sir Chartres Biron, for being found in the 
United Kingdom after a deportation order had been enforced 
against her. 

Mr. Herbert Muskett, for the Commissioner of Police, said 
that the case was regarded by the authorities as a test case. 
It was not easy to know what Mrs. Parr’s nationality was. 
On the outbreak of the war she registered as Miss Meurer, a 
German, and as such was deported with other Germans to 
Holland in 1915. On 3lst March last she was married at the 
Consulate Générale, Paris, to a Mr. Eric Parr, an Englishman, 
and in June came back to this country as a British subject. 
The contention of the prosecution was that, for the purpose 
of evading the consequences of the deportation order, she 
could not change her nationality by marriage or any other 
means. 

Mr. St. John 
deprived of her 


DEPORTATION ORDER 


Mrs. Parr had been 
under an Order made by the 
Home Secretary. He submitted that such an Order was 
ultra vires, because it conflicted with the existing law. It 
was a very severe interference with the liberty of the subject 
that the Home Secretary should be given power, by a stroke 
of the pen, to alter completely the status of individuals which 
had been allowed to them by Parliament. Such a fundamental 
interference with the ordinary laws should have been made 
by an Act of Parliament, and not by an Order, which was 
really intended to contain ordinary regulations for governing 
aliens. Mrs. Parr was a British subject, and he asked to 
which country she was to be deported. 

Sir Chartres Biron: It is a very interesting point. One 
has had before one a good many cases of undesirable women 
marrying Englishmen in order to avoid being deported, and 
it may be that it was with that fact in mind that this Order 
was made. 

Mr. St. John 


Hutchinson said that 


nationality 


Hutchinson said that Mrs. Parr was born 
illegitimately in Baden, and, thinking she was a German, she 
registered here as such. Later, when making inquiries con- 
cerning a legacy, she discovered that her parents had subse- 
quently married in circumstances which legitimatised her 
birth and made her a Dutch subject. She therefore had great 
ill-luck in being deported as a German. 

Sir Chartres Biron ordered Mrs. Parr to pay a fine of 5s 
and £2 2s. costs, and said that she was at liberty to appeal to 
the Home Secretary to exercise his discretion regarding the 
deportation order 
OF AUDIENCE ” OF A RELIEVING 

OFFICER ! 

When an affiliation summons brought by a woman charge- 
able to the Hackney Board of Guardians was called on 
before Mr. T. W. Fry, at the North London Police Court, 
a relieving officer said he was “ supporting” the and 
produced a file of papers. Questioned as to his right of 
audience, the officer said it was the practice at the court, but 
the Magistrate said he was informed to the contrary. He 
added that he would not allow the relieving officer to examine 
or cross-examine the witnesses, but the woman could call him 
as a witness if she so desired. In adjourning the 
Mr. Fry said he thought a public body like the guardians would 
have been represented at court. It was not a proper way to 
conduct to have appearing for the girl a gentleman 
who was neither a barrister nor a solicitor. 


‘RIGHT 


case, 


case 


a case 





Court Papers. 
Supreme Court of Judicature. 


ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL COURT Mr. JUSTICE 
ROTA No. 1 EVE. 
6 Mr. Ritchie Mr. More Mr. Synge Mr 
7 Synge Jolly Ritchie 
Hicks Beach Ritchie Synge 
Bloxam Synge Ritchie 
More Hicks Beach Synge 
Jolly Bloxam Ritchie 
Mr. JUSTICE Mr. JUusTice Mr. JUSTICE 
ASTBURY. LAWRENCE. RUSSELL 
M'nd’y Dec. 6 Mr. More Mr. Jolly Mr. Bloxam 
Tuesday .. 7 Jolly More Hicks Beach 
Wednesday 8 More Jolly Bloxam 
Thursday . 9 Jolly More Hicks Beach 
Friday .. 10 More Jolly Bloxam 
Saturday .. 11 Jolly More Hicks Beach 


Mr. Jvustics 
ROMER 
Ritchie 
Synge 
Ritch'e 
Synge 
Ritchie 
Synge 
Mr. JvsTics 
TOMLIN. 

Mr. Hicks Beach 
Bloxam 
Hicks Beach 
Bloxam 
Hicks Beach 
Bloxam 


Date. 


M’nd'y Dee 
Tuesday .. 
Wednesday a 
Thursday . 9 
Friday .. 10 
Saturday .. 11 





VALUATIONS FOR INSURANCE .—It is very essential that al) Policy Holders should 
have a detailed valuation of their effects. Property is generally very inadequately 
insured, and in case of loss insurers suffer accordingly. DEBENHAM STORR & SON 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known chattel valuers 
and auctioneers (established over 100 years), have a staff of expert Valuers, and will 
be glad to advise those desiring valuations for any purpose. Jewels, plate, furs, 
furniture, works of art, bric-i-brac a speciality. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate 5%. Next London Stock Exchange Settlement, 
Thursday, 9th December, 1926. 








English Government Securities. 
Consols 24% x ie 
War Loan 5% 1929-47 .. 
War Loan 44% 1925-45 
War Loan 4% (Tax free) 1929- 42 
War Loan 34%, Ist March 1928 
Funding 4% Loan 1960-90 ‘ 
Victory 4% * Bonds (available for Estate 

Duty at par) Average life 35 years 

Conversion 44% Loan 1940-44 
Conversion 34% Loan 1961 _ _... oe 
Local Loans 3% Stock 1921 or after . 
Bank Stock , oe oe 
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India 44% 1950-55 >. ae 
India 34% i. ae. woe 
India 3% .. s os oe ee 59. 
Sudan 44% 1939-73 ee oe oe 93 
Sudan 4% 1974 83} 
Transvaal Government 3%, Guaranteed 
1923-53 (Estimated life 19 years) .. 


Colonial Securities. 
Canada 3% 1938 
Cape of Good Hope 4% 
Cape of Good Hope 34% 
Commonwealth of Australia 5 
Gold Coast 44% 1956 
Jamaica 44% 1941-71 
Natal 4% 1937 ° 
New South Wales 44% 1935-4 45 
New South Wales 5% 1945-65 .. 
New Zealand 44% 1945 
New Zealand 4% "1929 
Queensland 5% 1940-60.. 
South Africa 5% 1945-75 
S. Australia 5%, 1945-75 
Tasmania 5% 1932- 42 
Victoria 5% 1945-75 .. 
W. Australia 5% 1945-75 


Corporation Stocks. 

Birmingham 3% on or after 1947 or 
at option of Corpn. 

Birmingham 5% 1946-56 

Cardiff 5% 1945-65 

Croydon 3% 1940-60 

Hull 34% 1925-55 

Liverpool 34% on 
option of Corpn. 

Ldn. Cty. 24% Con. Stk. after 1920 at 
option of . be 

Ldn. Cty. » Con. 
option of 6 orpn. 

Manchester 3% on or afte r 1941, 

Metropolitan Water Board 3% ‘A’ 

1963-2003 ee 

Metropolitan Water Board 3% — 
1934-2003 ee ee 

Middlesex C. C. 3} 1927-47 

Newcastle 34% irredeemable . 724 

Nottingham 3% irredeemable .. on 614 

Stockton 5% 1946-66 .. ee -- | 100 

Wolverhampton 5% 1946-56 100} 


English Railway Prior Charges. 
Gt. Western Rly. 4% Debenture 
Gt. Western Rly. 5% Rent Charge 
Gt. Western Rly. 5%, ; Preference ° 
L. North Eastern R 4 4% Debenture 
L. North Eastern Rly. 4%, Guaranteed 
L. North Eastern Rly.4% Ist Preference 
L. Mid. & Scot. Rly. 4% Debenture 
L. Mid. & Scot. Rly. 4% Guaranteed .. 
L. Mid. & Scot. Rly. 4% Preference 
Southern Railway 4% Debenture 
Southern Railway 5%, Guaranteed 
Sonthern Railway 5% Preference 
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